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In the 


United States Court of Appeals 

For the District of Columbia 

OCTOBER TERM, 1942. 

No. 8311. 

BROTHERHOOD OF RAILROAD TRAINMEN, et al., 

Complainants-Appellants, 
vs. 

NATIONAL MEDIATION BOARD, et al., 
Defendants-Appellees. 

Appeal from Judgment of 
The United States District Court 
For the District of Columbia. 

BRIEF OF COMPLAIN ANTS-APPELLANTS. 

STATEMENT. 

This is an appeal from the decree of the United States 
District Court for the District of Columbia dismissing the 
Bill of Complaint filed by the Brotherhood of Railroad 
Trainmen—in its own right and as the representative of 
the craft or class of all men performing “Yard” work in 
the employ of the Chicago & North Western Railway Com¬ 
pany—Joseph McGarry, C. F. Hester, Otto E. Smith, H. A. 
Bettin and H. McHart, in their own respective right and, 
also, as typical of the class, against the National Mediation 
Board, Otto S. Beyer, George A. Cook and David J. Cook 
and the Order of Railway Conductors of America, in which 
complainants seek an order of this Court directing said 
Board to set aside, annul and vacate its dismissal of the 
Invocation filed in its case R-218, and directing said Board 
to grant said Invocation and designate the Brotherhood of 
Railroad Trainmen as the duly authorized and selected rep¬ 
resentative of all the “Yard-men” employees of said car- 
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rier, including all of the yard “foremen,” yard “helpers,” 
“switch-tenders,” “car retarder operators” and the so- 
called “foremen (conductors),” and seeking, also, injunc¬ 
tive relief against the order and action of the Board in dis¬ 
missing said Invocation. 

This case arises under the Railway Labor Act of May 
20, 1926 (44 Stat. 577) as amended June 21, 1934 (48 Stat. 
1186 U. S. C. A., Title 45, ch. 8, Secs. 151-163)—parts of 
which are set forth at pages A to D of Appellants’ Sup¬ 
plemental Appendix. 

The appellants were the complainants below. 

THE COURT HAS JURISDICTION. 

The Act creates legal obligations and established defi¬ 
nite legal rights. Among other things, the Act requires 
the carrier to deal with the representative who is certified 
by the Board as the representative of the craft or class of 
its employees in question, and gives the majority of the 
craft or class the right to choose its representative. Also 
individual legal and constitutional rights are involved, and 
have been alleged in (11), (3), (5) and (13) of the Bill of 
Complaint (pages 39, 20, 29, 27, 29 and 44 of Appellants’ 
App., respectively). 

The following further show jurisdiction in this Court: 

B. R. T. vs. National Mediation Board , 88 Fed. 
2nd 757; Brotherhood of Railway Clerics vs. Nashville 
Railway Co., 94 Fed. 2nd 97; Texas & N. 0. R. Co., et al. 
vs. Brotherhood of Railway and Steamship Clerics, 281 
U. S. 548, 74 L. ed. 1034; Reagcrn v. Farmers’ Loan <& 
Trust Co\, 154 U. S. 362, 38 L. ed. 1014; American 
School of Magnetic Healing, et al. v. McAnulty , 187 
U. S. 94, 47 L. ed. 90; Interstate Commerce Commission 
v. Union Pac. R. R. Co., 222 U. S. 541, 56 L. ed. 308; 
Florida v. United States, 282 U. S. 194, 75 L. ed. 291; 
New England Divisions Case, 261 U. S. 184, 67 L. ed. 
605; San Diego, etc. Co. v. Jasper, 189 U. S. 439, 47 L. 
ed. 892; Florida East Coast R. Co. v. United States, 
234 U. S. 167, 58 L. ed. 1267. 
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STATEMENT OF FACTS. 

The Chicago & North Western Railroad has 63 yards, 
which are located along its line. 51 of these yards are out¬ 
side of the Chicago Switching District. 12 of these yards 
are inside of the Chicago Switching District or—as it is 
sometimes termed—the 11 Chicago Terminal. ’ 7 (Appellants 7 
App. 22.) 

For many years, the Brotherhood had represented all 
the “yard men 77 in all of the 63 yards. These “yard men 77 
included the Yard Foremen, the Yard Helpers, the Switch- 
tenders, and, in more recent years, the Car Retarder Oper¬ 
ators, as well. 

During the spring of 1920—without authorization— 
some of the yard men in the Chicago Switching District 
declared their own strike, which is. customarily referred to 
as the “unauthorized 77 strike. This made it impossible for 
freight and other trains to be moved, so that it created a 
serious crisis as well as disorder. (Tr. 609.) 

In order to re-establish traffic, the Brotherhood entered 
into a “Tri-Party Agreement” with the Chicago & North 
Western Railroad and with the Order of Railway Con¬ 
ductors, whereby the contract for representation, which the 
Brotherhood had held for years with that railroad, was 
“turned over intact to the road men represented by the 
Order of Railway Conductors and- the Brotherhood of Rail¬ 
road Trainmen, so far as it applied to yard work as de¬ 
scribed in Section five (5) 77 thereof. 

Reference shall later be made to that “Section five (5) 77 
and to other Sections as well. (A copy of that Tri-Party 
Agreement appears at page 117 of Appellants 7 App.) 

This Tri-Party Agreement became “effective as of six 
(6) o’clock P. M., April 21, 1920,” and covered “The Chi¬ 
cago Switching District. 77 

Thus, road men were permitted to go into the 12 yards 
which constitute the Chicago Switching District and those 
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STATEMENT OF FACTS. 

The Chicago & North Western Railroad has 63 yards, 
which are located along its line. 51 of these yards are out¬ 
side of the Chicago Switching District. 12 of these yards 
are inside of the Chicago Switching District or—as it is 
sometimes termed—the 11 Chicago Terminal. ’ 7 (Appellants 7 
App. 22.) 

For many years, the Brotherhood had represented all 
the “yard men 77 in all of the 63 yards. These “yard men 77 
included the Yard Foremen, the Yard Helpers, the Switch- 
tenders, and, in more recent years, the Car Retarder Oper¬ 
ators, as well. 

During the spring of 1920—without authorization— 
some of the yard men in the Chicago Switching District 
declared their own strike, which is. customarily referred to 
as the “unauthorized 77 strike. This made it impossible for 
freight and other trains to be moved, so that it created a 
serious crisis as well as disorder. (Tr. 609.) 

In order to re-establish traffic, the Brotherhood entered 
into a “Tri-Party Agreement” with the Chicago & North 
Western Railroad and with the Order of Railway Con¬ 
ductors, whereby the contract for representation, which the 
Brotherhood had held for years with that railroad, was 
“turned over intact to the road men represented by the 
Order of Railway Conductors and- the Brotherhood of Rail¬ 
road Trainmen, so far as it applied to yard work as de¬ 
scribed in Section five (5) 77 thereof. 

Reference shall later be made to that “Section five (5) 77 
and to other Sections as well. (A copy of that Tri-Party 
Agreement appears at page 117 of Appellants 7 App.) 

This Tri-Party Agreement became “effective as of six 
(6) o’clock P. M., April 21, 1920,” and covered “The Chi¬ 
cago Switching District. 77 

Thus, road men were permitted to go into the 12 yards 
which constitute the Chicago Switching District and those 
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road men were permitted to perform what then was and 
still is the usual and customary yard work. 

Indeed, the Board’s decision, itself, concedes it is yard 
work which those road men perform, for—in its Findings 
of Facts and also in its Opinion—the Board says: 

“In addition there are about 100 conductors doing yard 

foremen’s work in this (Chicago Switching) district.” 

(Appellants’ App. 5.) 

Likewise, the 17 yard “foremen” who did not go out 
or who returned prior to 7 A. M. of the next day—April 
22, 1920—continued to carry on their usual and customary 
yard work in the Chicago Switching District, except as to 
“transfer” and certain “specialty” work. (Appellants’ 
App. 4.) 

And, too, all of the Yard Helpers and Switchtenders 
continued, after the strike, to perform their usual yard 
work (with the above exceptions) and continued to be rep¬ 
resented by the Brotherhood of Railroad Trainmen; not 
by the 0. R. C. 

Thus, there came to be and are men who voluntarily 
come oil the road (called “foremen-conductors”) and day 
after day, month after month, perform the regular Yard 
work, as well as men from the yard (“foremen” and “help¬ 
ers”) working—side by side and intermingled —in the Chi¬ 
cago Switching District; all performing the customary and 
usual yard work; all being part of the same yard crews. 
(Tr. 104-5 and B. R. T. Exs. 11 to 11L.) 

In the 51 other yards of the C. N. & W., outside of the 
Chicago Switching District, the yard men continued to hold 
and exclusively to perform all of the customary and usual 
yard work, represented by the Brotherhood, as road men 
were given no rights in the other 51 yards of the C. & N. W. 

Various Agreements or Schedules were subsequently 
entered into, sometimes between the Carrier and the O. R. 
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C. alone; sometimes between the Carrier and the B. of R. T. 
alone; and sometimes between the Carrier and both the 
0. R. C. and the B. of R. T. jointly; but one and all stipulate 
that the -work of the “foremcn-conductors” who came in 
off the road is Yard work. (Tr. 5-6 and Board Exs. C-D-E.) 

Then came the Railway Labor Act of May 20, 1926, 
which was aimed to prevent interference with Interstate 
Commerce. 

Congress, however, learned that this original Act re¬ 
quired additional provisions, and, so—after eight years of 
experience—on June 21,1934, the original Act was amended 
in important respects, particularly by the inclusion of 
“Section 1,” “fifth” and “sixth,” and “Section 2,” 
“Third,” “Fourth” and “Ninth.” 

The INVOCATION in this case was filed with the 
National Mediation Board on the 6th day of December, 
1935, accompanied by the petition and signatures of an 
admitted majority of all the yard men engaged in doing 
yard work in all of the 63 yards of the C. & N. W. system, 
asking that the Brotherhood of Railroad Trainmen be 
recognized as the representative of all the yard men on the 
entire C. & N. W. system, namely—“Yard Foremen, Yard 
Helpers, Switchtenders and Car Retarder Operators.” (Ap¬ 
pellants’ App. 1.) 

This came to be known as the National Mediation 
Board’s case No. R-218. 

The Board denied the Invocation, upon the ground 
that there is “no dispute” within meaning of the Act. (Ap¬ 
pellants’ App. 11.) 

Resort was then had to the United States District 
Court of the District of Columbia, by Civil Action No. 3793. 
(Appellants’ App. 16 to 49.) 

The individual petitioners in the instant case are one 
member of each of the five respective positions covered 
by the Invocation, and also the Brotherhood of Railroad 
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Trainmen; each of the individual petitioners—including 
the “foremen (conductor) ”—having signed the Invocation, 
as well. (Stipulation of August 15, 1941.) (Appellants’ 
App. 93.) 

Inspection of the Answers filed by the Board and by the 
0. R. C. will reveal that they do not, respectively, deny or 
admit alike, but—on the contrary—there are many im¬ 
portant divergences between these two Answers. (Appen¬ 
dix 46 to 54, and 55 to 92.) 

In addition, the Answer of the Order of Railway Con¬ 
ductors “denies that there is a craft of ‘yard men’ ”, but 
the Board did not so allege because the Board has held 
there is such a class or craft. (Appellants’ App. 11.) 

The United States District Court for the District of 
Columbia affirmed the ruling of the National Mediation 
Board, that there is “no dispute” (Appellants’ App. 112), 
and from that Court decision, an appeal has been taken to 
this Court. 

STATEMENT OF POINTS OF ERROR. 

The points on which the plaintiffs-appellants intend to 
rely, may be briefly summarized as follows: 

The Court erred: 

1. In dismissing the bill of complaint; 

2. In failing to hold that 11 a dispute ’ ’ does exist within 
the meaning of the Act; 

3. In holding, by dismissing the bill of complaint— 

a. That the decision of the National Mediation 
Board was not arbitrary, capricious and unlaw¬ 
ful; 

b. That the decision and dismissal made and en¬ 
tered by the defendant National Mediation 
Board on October 6, 1938, was not illegal and 
void; 
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c. That the decision of the defendant National Me¬ 
diation Board was not in violation of the rights 
guaranteed to the plaintiffs by the Act of Con¬ 
gress and by the Constitution of the United 
States. 

SUMMARY OF ARGUMENT. 

1. The amended act gives new rights to railroad em¬ 
ployees ; 

2. These new rights may not be nullified by the Tri- 
Party agreement; 

3. The error of the Board and of the District Court, 
respectively, is one of LAW; 

4. There is li a dispute ’ ’ under the Act; 

5. This dispute is the same as in the Pittsburgh & 
Lake Erie case, in which the Board and this Court held 
there was “a dispute”; 

6. The Board has the duty to certify or to hold an 
election under the Act; 

7. The road men, voluntarily and regularly perform¬ 
ing what is admitted by all to be Yard work, must be 
grouped and classed as “Yard men.” 

8. Many of the District Court’s Findings of Fact are 
wholly irrelevant. 

It is the contention of the petitioners that the instant 
decision is so erroneous—upon its very face—so contrary 
to law and to the constitutional rights of the petitioners, as 
to cause this Court to annul the same and to issue a mandate 
as prayed for in the Bill of Complaint. 
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ARGUMENT. 

The decisions of the Board and District Court 
are CONTRARY to the act and the constitution. 

We earnestly believe this is a simple case, presenting 
but one problem, namely—a single question of LAW alone. 
We respectfully submit that this error is so apparent as to 
offer no serious difficulty in the path of a reversal. 

This is a NEW right. 

A. Somehow, the fact that the Constitution specifically 
assigns and entrusts the regulation of Interstate Commerce 
to the Congress of the United States, has been blotted out 
—virtually denied and negatived by both the Board and 
the 0. R. C., and, too, by the United States District Court 
of the District of Columbia. 

This Amended Railway Labor Act of 1934 specifically 
says: 


“Fourth. Employees shall have the right to organ¬ 
ize and bargain collectively through representatives 
of their own choosing.” 

Here was a new era—a new right given to railroad 
employees. 

Here, now—for the first time—if railroad employees 
in a craft or class, do not wish to be represented by those 
named in a then-existing contract, they may choose “their 
own” representative—a new representative. 

But the Board and the District Court—in effect —have 
said: 

No. You employees dare not exercise that new 
right given to you by the Act. You are bound by the 
Tri-Party Agreement of April 1920. So long as it 
stands uncancelled—be that one or one hundred years 
—you dare not avail yourselves of the duly ordained 
new power to choose your own representative, even 
though you do—by a decisive majority—signify in 
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writing that you wish to choose a new representative 
for the class or craft of all men who—admittedly—are 
daily and regularly doing Yard w T ork. 

This, notwithstanding that the Supreme Court of the 
land has repeatedly ruled in reference to Interstate Com¬ 
merce Acts, as Chief Justice Hughes declared at page 308 
of 294 U. S., Norman vs. B. & 0.: 

“This principle has familiar illustration in the exer¬ 
cise of the power to regulate commerce. If shippers 
and carriers stipulate for specified rates, although the 
rates may be lawful when the contracts are made, if 
Congress through the Interstate Commerce Commis¬ 
sion, exercises its authority and prescribes different 
rates, the latter control and override inconsistent 
stipulations in contracts previously made. This is so, 
even if the contract be a charter granted by a state 
and limiting rates, or (even) a contract between mu¬ 
nicipalities and carriers. (Neiu York v. United States, 
257 U. S. 591.) 

* * * # # 

“Commerce is the important subject of considera¬ 
tion, and anything which directly obstructs and thus 
regulates that commerce which is carried on among the 
States, whether it is state legislation or private con¬ 
tracts between individuals or corporations, should be 
sub j e c t to the power of Congress in the regulation 
of that commerce.” (294 U. S. at 308.) 

So, too, other cases: 

Northern Securities Co. vs. U. S., 193 U. S. at 333; 

State of Georgia vs. U. S., 28 Fed. Supp. at 751; 

Covington vs. Cin. By. Co., 71 Fed. 2nd at 121; 

Norman vs. B. d 0., 294 U. S. at 308 to 310; 

In re Community Power Co., 33 Fed. Supp. 901, 
Svl. 6-7-8; 

Holyoke Water Power Co. vs. American Writing Pa¬ 
per Co., 300 U. S. at 341. 
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Both Justices Hughes and Cardozo have declared: 

“Parties can not remove their transactions from 
the reach of dominant constitutional power by making 
contracts about them.” 

But the Board—in line after line of its Opinion and 
Decision—repeatedly refers to the Tri-Party Agreement of 
April, 1920 and points out that its provisions constitute an 
insuperable barrier to the granting of the instant Invoca¬ 
tion; holding that the Act of Congress must yield to that 
contract, and, finally, at page 9 of its Opinion, the Board 
flatly decreed that: 

“WE CAN FIND NO AUTHORITY IN SECTION 
2, NINTH OF THE ACT TO CHANGE THE EX¬ 
PRESS PROVISIONS OF THE AGREEMENTS”, 

thus making it strikingly clear that the Tri-Party Agree¬ 
ment of April 1920 was being held as nullifying the Act 
itself. (Appellants’ App. 14.) 

This position of the Board and of the District Court 
in this C. & N. W. case, is not only at variance with their 
rulings in the hereinafter referred to Pittsburgh & Lake 
Erie decision, but is at striking odds with the more recent 
Board ruling and the upholding by the District Court in 
the New York Central matter, where it was written: 

“To recognize that agreements in effect in 1934, 
should be controlling as to what constitutes a craft or 
class, would in many instances be contrary to the 
Act.” Board case—R. 690. (Copy will be furnished.) 

B. As set forth hereinbefore, the 0. R. C. contended 
there was no such class or craft as “Yardmen,” but that 
point has been definitely decided in the case of the Order 
of Railway Conductors vs. National Mediation Board , on 
June 29,1939, by this Court of Appeals, where, in its Opin¬ 
ion (113 Fed. 2nd 531), it said that 

“there is a craft of ‘yard men ’ and that it is ‘the com¬ 
mon practice in the industry, to recognize yard con- 
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ductors and helpers as members of the same craft or 
class for collective bargaining purposes.’ ” 

It is really, therefore, unnecessary to combat this con¬ 
tention to the effect that there is “no craft of ‘yard men,’ ” 
for that must now be recognized as “ stare decisis .” 

All agreements say this is YARD work. 

C. The decision and findings by the Board, affirmed 
by the District Court, consist virtually of four principal 
and self-apparent errors, to each of which we shall shortly 
refer. 

However, the one which is most prominent, is predi¬ 
cated upon the contention that the above referred to Tri- 
Party Agreement of April 21, 1920 virtually nullifies the 
plainly expressed intention and purpose of the Amended 
Railway Labor Act of 1934, wherein it is specifically pro¬ 
vided that: 

“Fourth. Employees shall have the right to or¬ 
ganize and bargain collectively through representa¬ 
tives of their own* choosing. The majority of any 
craft or class of employees shall have the right to de¬ 
termine who shall be the representative of the craft 
or class for the purposes of this Act.” 

In effect, the Board’s principal error—affirmed by the 
District Court—was in holding that although the so-called 
“foremen-conductors” daily and regularly perform yard 
services, act as a very part of the yard crews, receive yard 
pay, work yard hours, observe yard rules, are listed as a 
part of the yard crews, report at yard time, work under a 
yard Superintendent and yard Master, work the full and 
required eight hour yard schedule, and carry on that work 
which—by Custom and Practice throughout the entire coun¬ 
try—is recognized as YARD work, nevertheless, those men 


* (All italics, throughout, are our own unless otherwise spe¬ 
cifically stated.) 
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are not a part of the yard crews nor are they to be grouped 
as being of the craft or class of Yard men. 

Indeed, that holding is in face of the fact that the very 
Tri-Party Agreement—upon which the Board based and 
founded its decision—itself says: 

“Fifth: Yard work shall consist of work hereto¬ 
fore assigned to vardmen in the Chicago Terminal 
District,” except some minor specific exclusions with 
which we later deal. 

Notwithstanding the fact that all three parties indelibly 
labeled the work performed by those so-called “foremen- 
conductors,” as being Yard work, the Board and District 
Court—in effect —agreed with that allegation at the bottom 
of page 2 of the Answer of the 0. It. C., where it is alleged 
that: 

“Yard conductors (foremen) performing yard serv¬ 
ice in the Chicago Switching District of the Chicago 
and North Western Railway Company are members of 
the separate craft or class of conductors.” 

The important part of this case hinges upon that point, 
namely—since the 1920 Tri-Partv Agreement provided that 
road men were permitted to come in and regularly perform 
Yard work for months and months at a time, that contract 
—say the Board and the District Court—must stand in the 
path of the very Act of Congress even though Congress has 
now specifically spoken upon its constitutionally-ordained 
right concerning Interstate Commerce and, in pursuance 
of that power, Congress has decreed that “employees may 
choose their own representative” and “the majority of any 
craft or class shall have the right to determine who shall be 
the representative of that class or craft, for the purposes 
of this Act.” 

In other words, the District Court and the Board have 
virtually held that the Tri-Partv Agreement of April 1920, 
overrides and sets at naught, the amended Act of Con¬ 
gress. 



13 


Not only does the Tri-Party Agreement label this work 
that is daily and regularly being done by the so-called 
“foremen-conductors,” as being yard work, but, in addi¬ 
tion, in each of its own successive agreements with the 
Carrier, the 0. R. C., itself has written that: 

“The following shall be considered yard work in 
the Chicago Switching District and shall be in charge 
of foremen (conductors), who shall be compensated at 
yard rates: 

(1) The switching of all freight and passenger 
equipment operated exclusively within the switching 
limits.”—Page 90 of “Red Book”—Board Exhibit E. 

Thus, what these roadmen actually do, always was and 
has constantlv continued to be YARD work. 

Indeed, the Court and the Board and the 0. R. C. say 
it is Yard work (5-a of 0. R. C. Answer at Appellants’ App. 
59, and 50 and 22.) 

Why—in face of this—can there be any serious con¬ 
tention concerning these “foremen-conductors” being 
grouped with the YARD men, for voting and representa¬ 
tion, under the new Act? 

Names and titles are NOT controlling. 

D. The road men who come into the yard and perform 
this Yard work, were given a title or name, by the 0. R. C., 
to-wit: ‘ 1 Foremen-Conductors. ’ ’ 

Designedly, the “CLEVELAND COMPACT”—en¬ 
tered into between the Brotherhood of Railroad Trainmen 
and the Order of Railway Conductors and which obtained 
and was rc-executed three times by the 0. R. C. and the 
B. R. T., from 1919 to 1925, specifically provided that: 

“Yard foremen (conductors) * * * or persons per¬ 
forming the duties of such positions and paid the com¬ 
pensation therefore, if occupation is given under any 
other name, shall be vested in the Brotherhood of Rail¬ 
road Trainmen.” (Tr. 429-433.) 
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Does this not accurately fit the case at bar, where it 
cannot be denied that the work daily performed by the 
“foremen-conductors” is of the same kind as that per¬ 
formed by the other yardmen and the same as that per¬ 
formed in all other yards throughout the country? 

In fact, it has always been the custom and practice 
that the WORK and the PAY, not the title or name, are 
the deciding factors of the class or craft, and, indeed, that 
is so obviously sensible as to require no debate. 

This Court of Appeals has recognized that very point, 
by having written: 

“Appellants (0. R. C.) rely largely on the fact 
that the occupations of yard foremen or conductor, 
yard helper or brakeman, and switchtenders have dif¬ 
ferent names, which are carried in schedules, agree¬ 
ments and seniority rosters, and which are sometimes 
referred to as ‘classes.’ But this proves nothing, since 
passenger conductors and assistant conductors, all of 
whom unquestionably belong to the class of road con¬ 
ductors, are named separately and referred to as 
classes,” etc.—last paragraph of 113 Fed. 2nd, at 
page 534—Justices Groner, Edgerton and Vinson. 

This “WORK & PAY” test is re-enunciated in the 
COOPERATIVE AGREEMENT of August 1,1932—which 
continued in effect until 1934 and which was entered into 
between the 0. R. C. and the B. R. T. (Tr. 429-433.) 

This ruling is CONTRARY to Decisions. 

E. Indeed, the ruling of the Board in this instance 

is in the teeth of the decisions of this very Court of Ap- 

» 

peals and of the highest Court of the land, as evidenced 
by: 

System Federation No. 40 vs. The Virginian Ry. Co., 
84 Fed. 2nd 641 at 652, and 300 U. S. 515 at page 
544; 
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Order of Railway Conductors vs. National Mediation 
Board, decided by Justices Groner, Edgerton 
and Vinson, in 1940, 113 Fed. 2nd, 531; 

Brotherhood of R. R. Trainmen vs. National Media¬ 
tion Board, 88 Federal 2nd 757, reversing the 
Board and the District Court partly because the 
Board failed to give voting rights to some who 
had spent 50% of their time in the class or craft 
covered by the Invocation—Justices Groner, 
Martin and Robb; 

Brotherhood of Locomotive Firemen vs. Georgia 
Southern Ry. Co., Equity Case No. 54,632, de¬ 
cided by Justice Peyton Gordon, November 1933, 
unreported, but a copy thereof is handed to this 
Court; 

Brotherhood of Ry. and Steamship Clerks vs. Na¬ 
tional Ry. Co., 94 Fed. 2nd 97, at page 101.* 

Example (1): For example, in Equity Case Number 
54,632— Brotherhood of Locomotive Firemen vs. Georgia 
Railway Company —Mr. Justice Peyton Gordon of the Dis¬ 
trict Court of this District held that engineers who were 
not “actually engaged as such,” do not have the right to 
vote in an election of the representative of engineers, even 
“though their names are retained on the seniority list of 
engineers.” (A copy of this unreported decision will be fur¬ 
nished with this brief, but not within these covers.) 

Precisely so, is it the fact that road men who are not 
“actually engaged as such,” even “though their names are 
retained on the seniority list of road men,” are not so in¬ 
terested in such (road) matters as to entitle them to a 
voice in the selection of a representative of road men. 

In other words, even though these “foremen-conduc- 
tors” are on the seniority list of road men and even though, 
normally, they would have the right to act as road men, 


* We can find no other citations for any of these cases. 
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yet—in view of the fact that they voluntarily choose regu¬ 
larly to work as yard men—they could not be permitted to 
vote in road matters, because—thus regularly carrying on 
Yard work—they have a then present interest in Yard 
work, alone. 

Indeed, from 1927 to 1936, these “foremen-conductors” 
not only regularly worked as Yardmen, but all during that 
time the “SIX MONTH RULE” was in effect, so that, then, 
of their own will, entering the yard service, they were com¬ 
pelled to stay in the yard for at least “SIX” months, thus, 
making it strikingly a regular Yard assignment. (Appel¬ 
lants’ App. page 121 and Tr. 366-9, 0. R. C. Exs. 4-5-6.) 

And an examination of the Lists submitted by the Car¬ 
rier, as “Exhibits I,” will show how many “foremen- 
conductors” have been “ regularly” and “predominantly” 
—month after month—doing yard work in 1937, when the 
vote of all the Yardmen should have been taken. (Tr. 709.) 

In fact, the Board, itself, has repeatedly ruled that rail¬ 
road employees must vote in that craft or class where 
“they have spent the majority of their time prior to the 
election”— Maine Central, R-166 (decided in 1938); Norfolk 
and Western, R-125 (1938) and N. Y. C., R-690, decided 

so recentlv as Mav 1941. 

• « 

The Board has written in that Norfolk & Western case: 

“It is common practice on all railroads, for certain 
employees to perform part time service in more than 
one craft. When they thus work part time in two 
crafts, it is customarv to classifv them for voting and 
representation purposes, in the craft or class where 
they work a preponderant amount of the time during 
a representative period. * * # In contested cases, the 
Board has uniformly followed the same practice.” 

That was affirmed by this Court of Appeals in 88 Fed. 
i 2nd 757, B. R. T. vs. Nat y l Med. Bd. 

But, in this instant case, the Board conceived an en¬ 
tirely different rule, in view of the 1920 Tri-Party Agree¬ 
ment, and the District Court has concurred. 
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Summed up, it simply means that the District Court 
and the Board have held that the Act of Congress must 
yield to the Tri-Party Agreement. 

If that is so, then why did not all agreements which 
were in effect at the time when the Act was passed, con¬ 
tinue to cement and jell employees under the identical rep¬ 
resentatives stipulated in those then- existing agreements? 

Putting it otherwise—if existing agreements will over¬ 
ride the Act of Congress, then, was not this very amended 
Railway Labor Act a mere idle gesture in pretending to 
give employees a right to select their own representative? 

That the existing agreements do not deny the men their 
right to choose their own representative, was evidenced 
recently—in May of 1941—when the Board, itself, wrote: 

“To recognize that the scope of agreements in ef¬ 
fect in 1934 (date of Amended Act) or since, should 
be controlling in arriving at what constitutes a craft 
or class of employees, would, in many instances, be 
contrary to the provisions of law recognizing ‘major¬ 
ity rule’ and would perpetuate representation on the 
basis of minorities.”—In Re New York Central , No. 
R-690, which is more fully set forth hereinafter. 

Example (2): Next, Mr. Justice O’Donoghue, in Civil 
Action Number 822, as well as this Court of Appeals, in 
113 Fed. 2nd, 531, Order of Railway Conductors vs. Na¬ 
tional Mediation Board , have held in the P. & L. E. case: 

(1) “Yard foremen and yard foremen conductors are 
synonymous ; 

(2) “Yard foremen, helpers and switchtenders consti¬ 
tute a single craft or class for purposes of collec¬ 
tive bargaining under the Railway Labor Act”: 

(3) “Foremen and helpers do the same kind of work, 
the foremen working with the helpers in the switch¬ 
ing operations. * * # There is a constant inter¬ 
change of positions as they shift back and forth”; 
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and, 

(4) “The past and present Practice and Custom on 
railroads throughout the country generally has 
been and is for yard men to bargain collectively 
as a single craft or class through a single repre¬ 
sentative. ’ ’ 

Notwithstanding that the District and Appellate Courts 
of this District have held that “the terms ‘vard conduc- 
tors’ and ‘yard foremen’ are synonymous ,” and notwith¬ 
standing that the “foremen-conductors” regularly work 
right along with the other members of the yard crews, and 
despite the fact that “there is a class of yardmen” and that 
the “past and present practice and custom on railroads 
throughout the country generally has been and is for yard¬ 
men to bargain collectively as a single craft or class through 
a single representative,” yet, it has been decreed by the 
Board and affirmed by the District Court, in the case at 
bar, that all of these judicial pronouncements shall be set 
at naught , because of the Tri-Party Agreement. 

To the contrary—by pronouncements of the Federal 
Courts—all such contracts as this Tri-Party Agreement, 
must how before the legislation of Congress as set forth 
in this 1934 Interstate Commerce enactment—193 U. S. at 
333, 28 Fed. Supp. at 751, 71 Fed. 2nd at 121. 

The Board FROWNINGLY says: 

“THE BROTHERHOOD DESIRES TO EXTEND 
ITS REPRESENTATION.” 

F. The second point made by the Board and affirmed 
by the lower Court, is to the effect that there is “no dis¬ 
pute” in this instance, because—in the words of its Opin¬ 
ion— 

“the Brotherhood desires to extend its representation to 
certain employees who work as yard foremen in the 
Chicago Terminal but who are classed as conductors 
and represented by the 0. R. C. under another agree¬ 
ment with the carrier.” 
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In this one respect, the Opinion is, correctly, to the 
very point, for it is true—through the will of the major¬ 
ity of those engaged in Yard work—the B. R. T. is at¬ 
tempting to gain representation of some of the Chicago & 
North Western employees who are now represented by the 
0. R. C. under another agreement with the Carrier. The 
Involcers and the Complainants, likewise, want that done. 
But why that should be frowned upon, or why it should 
be held as an impious act, is un-understandable, because, in 
the other case quite concurrently ruled on by the same 
Board membership—the Pittsburgh and Lake Erie matter 
(R-290)—the 0. R. C. represented the Yard Foremen un¬ 
der a contract with the carrier, and yet the Board ruled 
that an election should be held including those very em¬ 
ployees. Indeed, the 0. R. C.—in that case—went into the 
United States District Court and found that Justice 
O’Donoghue sustained the Board, as did this Court of 
Appeals—113 Fed. 2nd 531. In that instance, the Brother¬ 
hood of Railroad Trainmen and the Invokers committed 
exactly the same act which is now so seriously frowned 
upon by the very same Board, to-wit:—the acquiring of 
the right to represent additional employees who were then 
under such representation by an existing agreement be¬ 
tween the 0. R. C. and the carrier. 

In that P. <& L. E. instance, the Board not only failed 
to frown, but on the contrary—by its ruling—it actually 
aided and blessed the Brotherhood in acquiring represen¬ 
tation for those other men who were already under repre¬ 
sentation of another organization—the 0. R. C. 

And 113 Fed. 2nd, 531, (decided by the Court of Ap¬ 
peals of this very District) shows that the sole purpose in 
that P. & L. E. case was to acquire representation for ad¬ 
ditional employees, and yet this Court confirmed it. 

Indeed, in the most recent important decision handed 
down by the Board—case No. R-690, “Representation of 
Employees of the New York Central Railroad Company” 
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dated May 27th, 1941—the Switchmen’s Union of North 
America contended that there was “no bona fide represen¬ 
tation dispute among the employees in question.” The 
Switchmen’s Union, representing the employees in the 
yards on the Michigan Central west of Detroit, declared 
that those “yard men employed in the Michigan Central 
west of Detroit constitute a separate craft or class of em¬ 
ployees.” 

And, yet, the Board did not seem to feel that there was 
anything unlawful or irreligious when it permitted the B. 
R. T. “to extend its representation” by ruling that all of 
the other representations would be swept aside and that 
the Brotherhood of Railroad Trainmen had the right to 
become the representative of all of the yard men through¬ 
out the entire New York Central Railroad Company, in¬ 
cluding all of its subsidiaries—more than 1100 miles of 
road. 

Justice O’Donoghue very recently (July 1945) affirmed 

that ruling in the New York Central matter. (For the con¬ 
venience of this Court, the decision of the Board and the ruling 
of the District Court in that recent New York Central matter, 
will be furnished before oral argument.) 

Indeed, it will be found that in virtually every instance, 
“the Invoking party is plainly seeking to acquire jurisdic¬ 
tion and representation concerning men who are then rep¬ 
resented by another organization under a then agreement 
with the Carrier.” 

That is the right vested in the employees, by the amend¬ 
ed Act, and no Board is authorized to question or throttle 
that right of “the majority to select their own representa¬ 
tive.” 
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THE BOARD SAYS: 

THIS SHOULD GO TO THE NATIONAL ADJUST¬ 
MENT BOARD, UNDER “SECTION 3” OF THE ACT. 

G. The next point attempted to be made by the Board 
and affirmed by the District Court, is to the effect that this 
is a dispute involving interpretation of the agreement and 
therefore comes under “Section 3” of the amended Act, 
referable to the National Railroad Adjustment Board. All 
that is required in order to see that this point is but another 
unfortunate “muddying of the waters”, is to read Section 
3 of the Amended Railway Labor Act. (Appellants’ Sup¬ 
plemental App. page B.) 

That Section 3 does not refer to disputes between the 
employees, but does pertain only to grievances or disputes 
between the Carrier and employee, is clear from the 
Board’s more recent and approvable position, when—in 
the comparatively late N. Y. C. case, R-690—it said: 

“In other cases the employees have carried the han¬ 
dling of grievance cases to the Vice President—Per¬ 
sonnel as the highest officer of the Company designated 
to handle such disputes, before submitting them to the 
National Railroad Adjustment Board”—at page 8, 
paragraph 7, of mimeographed copy of that ruling, a 
copy of which ruling accompanies this brief. 

Thus, the Board itself gives recognition to the fact that 
Section 3 and the “Adjustment” Board have application to 
disputes of employees with the Carrier . 

If this Court will resort to the volumes of the cases 
and decisions of the National Adjustment Board, it will 
be seen that the entire portion of “Section 3” is dedicated 
to instances where the employees have a grievance against 
the Carrier, and is not, by any means, referable to any 
situations where questions of representation are in dispute 
between the employees themselves. For that very reason, 
the Act created thirty-six of such “Adjustment” Boards, 
so that no employee would need to go far from home when 
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presenting liis grievance against the Carrier —Sec. 3-(a) 
of Act. 

Indeed, the Board itself has pointed out that Section 3 
concerns itself with only such disputes as arise with the 
Carrier, for it has written: 

“(e) Disputes under agreements.—For the adjudi¬ 
cation of disputes between carriers and their em¬ 
ployees ‘growing out of grievances or out of the in¬ 
terpretation or application of agreements,’ which can¬ 
not be settled in the required conferences, the amended 
act creates a National Railroad Adjustment Board to 
make final and binding decisions”—middle of page 5 
of the First Annual Report of the Board, dated June 
30, 1935. 

That Section 3 refers to disputes with the Carrier, is 
rc-asserted by the Board, at lower portion of page 5 of its 
1937 Report. 

Subdivision (i) of Section 3 is the only one that could 
possibly have been tortured into applying to the present 
situation and therefore we quote it: 

“Section 3—(i) ‘The disputes between an employee 
or group of employees ’ and a carrier or carriers grow¬ 
ing out of grievances or out of the interpretation or 
application of agreements concerning rates of pay, 
rules, or working conditions, including cases pending 
and unadjusted on the date of approval of this Act, 
shall be handled in the usual manner up to and in¬ 
cluding the chief operating officer of the carrier desig¬ 
nated to handle such disputes; but, failing to reach an 
adjustment in this manner, the disputes may be re¬ 
ferred by petition of the parties or by either party to 
the appropriate division of the Adjustment Board with 
a full statement of the facts and all supporting data 
bearing upon the disputes.” 

While it is true that it does use the words “interpreta¬ 
tion or application of agreements concerning rates of pay, 
rules, or working conditions,” it requires no more than a 
reading of the other portions of that same paragraph, in 
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order to see—with perfect clarity—that Congress meant 
that those “interpretations or application of agreements 
concerning rates of pay, rules or "working conditions,” were 
confined to, and were meant for, no other situations than 
where there -was a “dispute between the employees and 
the Carrier .” 

It has no application—we submit—to a dispute be¬ 
tween employees. It is completely foreign to the matter 
at bar. 


THE BOARD SAYS: 

“SECTION 5” CONTROLS. 

H. This Court will undoubtedly find itself in the same 
bewilderment that claimed us when—finding that “Section 
3” was but a confusing factor introduced without merit or 
reason—there was added to it, an equally un-understand- 
able reference to Section 5 of the amended Act. 

A study of ‘ ‘ Section 5 ’ ’ will instantly show that it has 
no place in the equation presented by the facts and circum¬ 
stances at bar. 

We believe it inadvisable and unnecessary to make 
further comment upon that inexplicable reference to Sec¬ 
tion 5 of the amended Act. (Appellants’ Supplemental App. 
page C.) 

THE BOARD SAYS: 

“The act does Not apply to this dispute.” 

I—(1) At the outset, it is to be noted that at the 
bottom of page 7 and top of page 8 of the Board’s Decision, 
it is said: 

“By agreements whose validity is not questioned, 
road conductors are authorized to do Yard work—in 
the Chicago Switching District. The Brotherhood de¬ 
sires to CHANGE this agreement, but the Order of 
Railway Conductors object, and the carrier will not 
• agree because the conductors refuse to relinquish their 
contractual right to work as yard foremen.” 
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With genuine respect, but with no less earnestness, 
Complainants assert that the Board is, unfortunately, con¬ 
fused and in error, in three respects, in this one sentence: 

First Confusion of Board: —The B. R. T. does not want 
to CHANGE that classification. 

On the contrary, the B. R. T. vigorously agrees and 
asserts that the Tri-Party Agreement makes the work of 
the “foremen-conductors” Yard work; 

Indeed, the 0. R. C. Schedules, also, say it is Yard 
work; 

And Custom and Practice say it is Yard work. 

It is the Board, itself, which—in effect —says it is not 
Yard work. 

It is the Board that is trying to CHANGE this Agree¬ 
ment. 

Second Confusion of Board: —The five Individual Com¬ 
plainants and the Brotherhood do not want to change the 
Tri-Partv Agreement of 1920. 

On the contrary, the Complainants stand squarely 
upon the very wording of the Tri-Party Agreement. 

The agreement says it is Yard work, 

and 

The Complainants, likewise, say it is Yard work. 

All that the Individual Complainants and the Brother¬ 
hood say, is that the amended Act created the new right for 
the “majority” of any craft or class to select “their own ” 
representative, and since these “foremen-conductors” are, 
admittedly, regularly doing Yard work, they must be 
grouped and voted with the Yard men. 

(And—it is to be remembei*ed—that in the exercise of this 
new right, the Carrier dare have nothing to say, so that no agree¬ 
ment theretofore made with the Carrier, may be urged by the 
Carrier in the obstruction of this newly given right of a whole 
craft or class to select their own representative —The Virginian 
B. R. Company case, 300 U. S. 515.) 
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Third Confusion of Board: —The conductors simply 
can not be complaining—as the Board says they are—to the 
effect that they “refuse to relinquish their contractual 
right to work as yard foremen,” because no one can law¬ 
fully take away from those men, the “contractual right to 
work as yard foremen,” for—having their Seniority right 
to work as yard foremen in the Chicago yards—every court 
in the land w T ould uphold and enforce that right, because it 
is a “ property ” right—kindly see the important pages 352- 
353 of the Record. (Appellants’ App. page 122.) 

Those “foremen-conductors” can not be forced “to re¬ 
linquish that right,” and the Invokers do not ask to take it 
away. 

The “majority” are merely establishing their newly 
given right—created by the amended Act—to represent 
“foremen-conductors” along with all the others in those 
very same yard crews, namely—the yard Helpers, the 
Switchtenders and the Car Retarder Operators, all of whom 
constitute one group in all the C. & N. W. yards. 

No agreement can take away that right of the majority 
to choose such new representative. 

What DIFFERENCE between P. & L. E. and this case? 

I—(2) With those three fallacious premises made 
clear, we now enter that realm of the Board’s Opinion, 
which is so uncommonly well cloaked that one must con¬ 
stantly be wary for fear of being conquered by its ingenuity, 
for it is stated, at the lower half of page 7, that: 

“The Brotherhood claims, however, that the men 
now classified as road conductors who work as yard 
foremen in the Chicago Switching District are also 
vardmen and therefore must be included within the 
craft or class of yardmen and switchtenders. These 
conductor yard foremen are now represented by the 
Order of Railway Conductors, and they number ap¬ 
proximately 100. But even if all of these were brought 
into the craft or class of yardmen and switchtenders, 
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the fact would still remain that a large majority has 
determined that the Brotherhood of Railroad Train¬ 
men shall be the representative of this craft or class 
for the purposes of the Railway Labor Act. The 
Brotherhood of Railroad Trainmen is already recog¬ 
nized as the regularly accredited representative of 
these employees, and the recognition is confirmed by 
its agreement with the Railway Company. The 
Brotherhood has functioned as the representative for 
many years, and no one disputes its authority to act 
as such representative. We have here no dispute such 
as is described in Section 2, Ninth, of the Railway 
Labor Act.” 

May we test these lines by the conduct of the Board 
itself? 

What difference is there between the almost concur¬ 
rently decided P. <& L. E. case (R-290), on the one hand, 
where the B. R. T. wanted to gain representation of the 
foremen, and—then representing the Helpers and Switch- 
tenders—joined all three groups in the Invocation covering 
all Yardmen, and, on the other hand, the present case— 
where the B. R. T. (exactly the same) represents the 
Helpers and Switchtenders and joins with them, the “fore- 
men-conductors” in its Invocation covering all Yardmen? 

If the Board held there was “a dispute” under 2, 
Ninth, of the Act, in the P. & L. E. situation, why is it at 
all otherwise in the instant case? Where, really, is the 
difference? 

In the P. & L . E. matter, No. R-290, the B. R. T. sought 
to win representation for all of the yardmen upon that 
entire Carrier’s line, and it grouped the Helpers and 
Switchtenders (whom it then represented) with the yard 
foremen or yard conductors, whom it wished to add under 
its representation. 

Did the Board say to the B. of R. T.,—as it has said in 
the instant case—that the B. R. T. already represented a 
majority of the yardmen and that therefore, since “no one 
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disputes its authority to act as such representative,” there 
is “no dispute such as is described in Section 2, Ninth, of 
the Railway Labor Act”? 

No, on the contrary, the Board held there was “a dis¬ 
pute” and held an election in the P. & L. E. case. Then, 
that “dispute” came to this very Court, through a petition 
of the Order of Railway Conductors. 

The District Court, as well as this Court of Appeals, 
sustained the Board, thus upholding the Board’s decision 
that there was a “dispute such as is described in Section 
2, Ninth, of the Railway Labor Act.”—113 Fed. 2nd 531, 
68 Law. Rep. 906, Justice Edgerton having written the 
Opinion. 

How can the Board justify its position in the present 
case, by saying there is “no dispute” because the Brother¬ 
hood already represents the majority of the yardmen on 
the C. & N. W., whereas it held there was “a dispute” in 
the P. <£ L. E. matter, when the B. of R. T., likewise, was 
already representing a majority of the yardmen and—by 
Invocation of the majority—was plainly endeavoring to 
acquire representation of yard “foremen” on the P. & L. E., 
exactly and precisely as it is attempting to acquire repre¬ 
sentation under the Act, for “foremen-conductors” on the 
C. &N. W.? 

Indeed, if this Court will look at the decisions of Justice 
O’Donoghue and of this Court of Appeals, it will find that 
almost identically the same number of Yard Foremen were 
involved in the P. <& L. E. matter, as there are “foremen- 
conductors” involved in the instant case, and, too, they are 
in the same work, for Justice O’Donoghue as well as this 
Court of Appeals have said they are “synonymous terms” 
—113 Fed. 2nd 531. 

In fact, if greater identity between the P. & L. E. and 
the present case were required, it will be found in the fur¬ 
ther fact that Justice O’Donoghue (in the P. <& L . E. case) 
stated in (9) of his Opinion, that: 
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“The Order of Railway Conductors * position being 
that yard conductors (foremen) were a separate 
craft.” 

That is not merely similar, but identically the conten¬ 
tion of the 0. R. C. throughout the case at bar. 

These “Foremen-Conductors” should be GROUPED 

with Yardmen. 

I—(3) That the Board and District Court should not 
have kept these “foremen-conductors” separate from their 
yard crews with whom they regularly work, is further ap¬ 
parent from the fact that the Board, in its First Annual 
Report (as of June 30, 1935), declared that it had already 
gone too far in “dividing and further subdividing estab¬ 
lished and recognized crafts and classes” and that it had 
i decided to correct its own mistaken tendency. 

It declared further that: 

“The Board is inclined, therefore, during the com¬ 
ing year to avoid unnecessary multiplication of crafts 
and classes, and to maintain, so far as possible, the 
customary grouping of employees into crafts and 
classes as it has been established by accepted practice 
over a period of years in the making of wage and rail¬ 
road agreements”—page 21 of 1935 Report. 

For fifty years, the yardmen—Yard foremen and Yard 
helpers—have constantly been grouped as one craft or 
class, and for 50 years the B. R. T. has represented them— 
pages 654-5 of the typewritten Record. 

Indeed, in this last paragraph just quoted above, the 
Board itself further said in that 1935 Annual Report, that: 
“yardmen and switchtenders constitute a craft or class of 
employees "within the meaning of the Act,” and in the 
P. <& L. E. case this same Board declared that: 

“Finding of Fact No. 7: 

On most of the railroads of the United States, 
yardmen constitute another such craft or class. It 
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includes Yard Foremen or Yard Conductors, Yard 
Brakemen and Yard Helpers, and usually also Switch- 
tenders/’ 

Board CONTRADICTS Itself. 

I-(4) The Board seemingly says that inasmuch as 
“foremen-conductors” are road men, they may not be 
classed as Yardmen. 

If, for the moment, we indulge in granting that un¬ 
tenable position, it will be seen that the Board, over its 
own signature, has repeatedly stricken down that very 
contention, as is evidenced by the following Board declara¬ 
tion: 

“That an election should be held in which all yard¬ 
men would be voted as one craft or class. The persons 
eligible to vote should include all regularly assigned 
yardmen, and such other men as devoted a prepon¬ 
derant amount of time to yard work.” 

So, too, the Board ruled in the Norfolk <& Western case, 
R-125, as follows: 

“It is common practice on all railroads for certain 
employees to perform part time service in more than 
one craft. When they thus work part time in two 
crafts, it is customary to classify them for voting and 
representation purposes, in the craft or class where 
they work a preponderant amount of time during a 
representative period * * * In contested cases, the 
Board has uniformly followed the same practice.” 

This is not our language. These are the words of the 
Board, expressed and asserted time and again and also 
quoted verbatim by Justice O’Donoghue at (11) of his 
P. <& L. E. decision and approved by this Court of Appeals- 
in 113 Fed. 2nd 531. 

So that even if the Board were to hold that these 
“foremen-conductors” are not to be classed as “yardmen,” 
surely—in the words of the Board and the Courts of this 
District—they are 
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“other men who devote a preponderant amount of time 
to yard work.” 

Since these “foremen-conductors” admittedly are 
“regularly assigned” to yard work and since they spent 
“a preponderant amount of time” prior to the Invocation, 
doing the customary and usual yard work, and since they 
were, for nine years, under the “SIX MONTH RULE” 
(up to 1936) -which forbade their leaving the yard for a 
half-year period after they had voluntarily gone into the 
yard to do “foremen-conductor” w-ork, why did not the 
Board, in the present case, follow its owrn rulings and ad¬ 
here to its own precepts, by either ordering an election or 
issuing a certificate to the B. of R. T., including these 
“foremen-conductors” and the “foremen,” so that all 
working as yardmen would be under one representation, in 
accordance with the will of the majority? 

Invokers ADMIT right of roadmen to do Yard work. 

J. Leaving that indefensible position, the Board 
quickly assumed another posture, by declaring that: 

“The dispute that does exist is of a different char¬ 
acter. It involves the right of the employees of one 
craft or class to do the work that is commonly done by 
employees of another craft or class. By agreements 
whose validity is not questioned, road conductors are 
authorized to do yard work in the Chicago Switching 
District.” 

May we respectfully, but firmly, dissent from this? 

There is no dispute as to “the right of the em¬ 
ployees of one craft or class (roadmen) to do the work 
that is commonly done by another craft or class (yard¬ 
men).” 

Emphatically, the complainants do not dispute that 
right. 

On the contrary, the complainants say these roadmen 
DO have the right to do this Yard work. 
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Indeed, the complainants maintain that the roadmen 
have the perfect right to do Yard work and have been 
doing Yard work, and the last line of this above quoted 
paragraph shows that the Board admits it is Yard work. 

What the complainants say is that, from this it fol¬ 
lows that under the amended Act, these “foremen-conduc- 
tors”—even though they be called “road” men—must be 
grouped in that class or craft in which they, admittedly, 
have “spent the preponderant part of their time,” which is 
as a part of the yard crews. 

This is but added evidence that the Board’s Opinion is 
once more enmeshed in its self-created confusion. 

Too many times to be numbered, the Board has held— 
with successive upholdings by the courts—that the craft or 
class is determined by the kind of work performed during 
the preponderant amount of time prior to the election or 
certification, not by the name or title of the employee. 

Complainants do NOT want to CHANGE the agreement. 

K. Not content with these successive, tenuous posi¬ 
tions, the Board next exhibits a further faulty facade, by 
declaring (at the top of page 8 of its decision) that: 

“The Brotherhood of Railroad Trainmen desires to 
change this Agreement, but the Order of Railway Con¬ 
ductors objects and the Carrier will not agree to make 
the change because the conductors refuse to relinquish 
their contractual right to work as yard foremen.” 

As heretofore stated, nothing could be further from the 
clearly expressed and oft-repeated position of the Com¬ 
plainants, because there is no “desire to change the present 
agreement,” by this proceeding. 

All that the employees want to do, is to avail them¬ 
selves of the new right given to them by the amended Act. 

The employees—speaking through their five individual 
plaintiffs—merely ask that their rights be respected, in 
compliance with the new Act of Congress, which plainly 
says that: 



32 


“The employees shall have the right to recognize 
and bargain collectively through representatives of 
their own choosing. The majority * * * shall have 
the right to determine.’’ 

That right to select their own representative sprang 
into existence when the Amended Act was passed in 1934. 

It is not any effort to “change” the Agreement held 
by the 0. R. C., nor to change the Tri-Party Agreement. 

Chief Justice Hughes, Justice Cardozo and a spendid 
arrav of other Federal Judges have held that such a Con- 
gressionally-given and Constitutional right can neither be 
stifled nor suppressed by any private or corporate contract. 

These Judges understood that—in the Interstate Com¬ 
merce cases which came before them—it "was not any effort 
to “change” any then-existing agreements, for they have 
repeatedly declared that Congress has the supreme power 
in the regulation of Interstate Commerce and that all con¬ 
tracts to the contrary, must succumb and must yield. 

With those repeated decisions before this Board, the 
resort to such a picturization as holding up the individual 
plaintiffs and the Brotherhood in the light of attempting 
to “change” the existing agreement bet-ween the 0. R. C. 
and the Carrier, is unfortunate and not warranted. 

Then, too, if this be deemed a “changing” of the agree¬ 
ment, why was just such an alleged “change” of the agree¬ 
ment permitted in the P. & L. E. case ? 

In the P. & L. E. matter, there was an agreement in 
favor of representation by the 0. R. C., yet the Board did 
ordain a new representation or so-called “change,” and 
this Court confirmed that—113 Fed. 2nd 531. 

Sections 3 and 5 are IN-applicable. 

L. There next appear, on that page 8 of the Board’s 
Opinion, the references to Sub-Sections 3 and 5, herein¬ 
before referred to, which—we submit—have no possible 
connection with the situation at bar. 
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As to “Transfer” Men. 

M-<1) The Boards Opinion has struggled to justify 
its position, by dwelling upon the fact that the Brother¬ 
hood did not affirmatively assert that the “transfer” men 
and the four so-called “specialties” do come within the 
province of yard work. 

In its Opinion, the Board repeatedly urged that point, 
in an effort to show that since the Brotherhood did not af¬ 
firmatively assert that these services are included in the 
Invocation, that this is proof of the fact the Brotherhood 
admits the Tri-Party Agreement, which changed those 
“transfer” services from yard work to road work, is still 
a binding provision and that, if it be binding as to the 
“transfer” men, then it must be admitted that the Tri- 
Party Agreement is equally binding as to the “foremen- 
conductors”; that if this Agreement could change “trans¬ 
fer” work from yard to road work, it could do the same 
as to the work performed by the “foremen-conductors.” 

Let us—please—examine this situation: 

As a background, permit it to be said that the newly 
Amended Act became effective in June of 1934. It took 
months before the machinery was set up and before the 
Carriers sent in their information required under the Act. 

As a result, this Invocation was among the early ones. 

There were virtually no precedents. 

Indeed, so uncertainly did the Board itself comprehend 
its duties, that it made its decisions from mere “ex parte” 
statements, which decisions—when they reached this very 
Court—were nullified as “not constituting a hearing”— 
88 Fed. 2nd 757. 

So, too, the Board next conceded its own successive 
errors, by saying that it had voted the yardmen in separate 
classes and regretted that mistake and would vote yardmen 
as one class or craft in the future—Page 21 of Board’s 
1935 Annual Report. 
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Likewise, the Board held that it required a majority 
of all eligible voters, whereas the Supreme Court and Court 
of Appeals showed that was wrong and that a majority 
of only those voting was required—300 U. S. at 562 and 
Svl. 14; 84 Fed. 2nd at 653 and Syl. 13-14; 113 Fed. 2nd at 
532. 

Then, the Board was overruled, for a third time, be¬ 
cause it failed to take into consideration, the “similarity of 
employment,” in grouping classes and crafts—88 Fed. 2nd 
757. 

Thus, the Board was being overruled and was overrul¬ 
ing itself, when this instant matter came to it. 

In brief, this entire procedure w’as in but the formative 
period, when this present Invocation was filed. 

The “railroad world” knew that these so-called “fore- 
men-conductors” were daily and regularly performing yard 
service, and that they were working right along with the 
other yard men in the very same crews and that, there¬ 
fore, it would be proper to place them within the Invoca¬ 
tion, but no one seemed quite fully to realize that if the 
“transfer” men were not included, the whole case would 
be dismissed, as has been done by the Board. 

It may be worthy of mention, that those doing the 
“transfer” and so-called “specialty” work are not work¬ 
ing in just one yard when they work as “transfer” men. 
On the contrary, they go from yard to yard and even from 
one railroad to another railroad, as stated by the 0. R. C.’s 
own witness—page 358 of typewritten Record. 

Not only has the writer of the Board’s Opinion cre¬ 
ated a complete eclipse of the real point in issue, namely— 
whether the yard “foremen-conductors” are to be repre¬ 
sented by the B. R. T. (precisely as the Board did permit 
and did rule in the P. <& L. E. case under the same circum¬ 
stances) but, in addition, the Board’s Opinion caused the 
dismissal of this case largely to hinge upon the fact that 
there was no affirmative claim for the inclusion of the 
“transfer” men. 
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Unfortunately, the Board’s Opinion failed to recog¬ 
nize the plain difference , in Chicago, between the situa¬ 
tion of the “foremen-conductors,” on the one hand, and 
the “transfer” men, on the other hand. May we, there¬ 
fore, invite attention to the following, as concerning the 
Chicago District: 

(1) The Tri-Party Agreement, itself, plainly stated 
that the work being done by the “foremen-conductors,” is 
Yard work; 

(2) So, too, each of the Schedules of the 0. R. C., it¬ 
self, equally plainly set forth that the work being done by 
the “foremen-conductors” is Yard work; 

and 

(3) The proof overwhelmingly shows that—by Cus¬ 
tom and Practice—the work which the “foremen-conduc- 
tors” are doing is Yard work. 

Thus, all three —(1) the Tri-party Agreement, (2) the 
0. R. C.’s own Schedules, and (3) Custom and Practice 
have concurred to make the work of the “foremen-conduc- 
tors” Yard work, beyond any doubt. 

On the other hand, it is evident that: 

(1) The Tri-party Agreement re-classified ‘ * transfer ’ ’ 
work, from yard work to road work; 

(2) The Schedules, likewise, re-classified “transfers” 
from yard work to road work, 

but, 

(3) Custom and Practice dictate that the “transfer” 
work generally is yard work. 

(3a) Indeed, as testified by the 0. R. C.’s own General 
Chairman, the Transfer work on the C. & N. W., in prior 
time, had been carried on by Road men, despite the general 
custom to the contrary, and the 0. R. C. “had a claim in for 
the transfer positions” right in April, 1920. (Tr. 580 and 
581.) 
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Thus, there is a sharp conflict between the Tri-party 
Agreement and the Schedules on the one hand, and Custom 
and Practice on the other hand, in reference to the “trans¬ 
fer’ J and “specialty” work. 

Realizing that yard “foremen-conductor’s” work is 
—by all three of the above evidences—necessarily to be 
classed with the craft or class of Yard men’s work, the In¬ 
vocation and the proof claimed the right to represent the 
‘ ‘ foremen-conductors. ’ ’ 

On the other hand—with a sharp conflict as to the 
“transfer” and “specialty” men, the B. R. T. assumed the 
reasonable and the approvable position of frankly stating 
to the Board that—as to the “transfer” and “specialty” 
men—the Board, in pursuance to its duty in designating 
who shall be eligible to vote, could and should make its 
own determination. 

Several times, the B. R. T. stated to the Board that 
if—in the furtherance of what the Board itself believed to 
be a necessary and proper classification, the Board should 
decide to include men performing “Transfer Service,” 
then the Board may make its own determination and deci¬ 
sion as to the classification of men engaged in “Transfer 
Service.” (Tr. 66-68.) 

But—after Chairman Carmalt had passed away—this 
was tortured into a completely opposite intention and has 
—in addition—been played into a mountain of importance. 

Indeed, such prominence has been given to the fact that 
the B. R. T. did not insist upon the inclusion of the “trans¬ 
fer” men, that the Board’s Opinion has held that, largely 
for this very reason, the B. R. T. has thus admitted that it 
has no right to ask for representation of the “foremen- 
conductors,” and the whole Invocation has been dismissed. 

In this connection, it will be enlightening to note that 
the emphasis laid upon the failure affirmatively to include 
the “transfer” men vras not even thought of or urged by 
the 0. R. C. itself, because a review of its 254 page brief, 
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filed before the Board, fails to disclose even so much as a 
reference thereto. 

This point has been wholly conceived by the Board. 
The Board reasoned, to its own happiness, that all of 
the mountain of ^controverted proof piled up to show that 
the “foremen-conductors” are plainly doing the customary, 
the historical Yard work, must go for naught, because the 
B. B. T. did not also affirmatively claim the “transfer ’’ 
and “specialty” men. Indeed, the Board—through its 
penman—comes to this conclusion, despite the repeated ad¬ 
missions in its own Opinion, that what the “foremen-con¬ 
ductors” do is, concededlv, Yard work. 

We submit that neither the B. R. T. nor the decided 
majority of the Yard men who Invoked, had any idea of 
admitting what the Board—by way of deduction —claims as 
having been admitted. 

The rights of the individual plaintiffs and the consti¬ 
tutionally and Congressionally given rights of the Yardmen 
are being tossed out upon a mere technical attenuation. 

We submit that the Board was really not created for 
that purpose, nor was the amended Act designed in that 
spirit. 

Indeed, the able Chairman who alone heard the case, 
himself, said—three times, in varying language—that: 

“OUR job is to determine the limits of an election and 
who is eligible, and I think if we determine that there 
is a separation between yard and road work, it will 
be necessary to determine in which category the trans¬ 
fer men fall.” 

“If the transfer work is yard work and the Board 
should decide that this is to be considered as yard work, 
if would fall within the invocation.” (Tr. 67-357 and 
659.) 

Plainly, he felt the duty was on the Board, and he cer¬ 
tainly evidenced no idea that there should be any dismissal 
on the grounds that the transfer men had not been claimed 
by the Invokers. 
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Would have made NO difference, though. 

M-(2) But beyond all of this, it is to be noted that 
even if these “transfer” men had been vigorously stated, 
during the hearing, as being included, it would plainly have 
made no difference at all, because the Board itself has ex¬ 
pressly announced that: 

“We can find no authority in Section 2, Ninth, of 

the Act to change the express provisions of the agree¬ 
ments with respect to either group,” 

and—by “either group”—is plainly meant the group of 
“foremen-conductors” and the group of “transfer” men. 

From this, it is evident that all of the many paragraphs 
spent by the Board in its Opinion, in dwelling upon the 
“transfer” men, was but mere diversion—a distracting of 
attention from the basic, faulty ruling that the Agreement 
is all controlling and that the Act lies at the feet of the 
Tri-party agreement. 

We therefore respectfully submit that if this Court 
finds itself unwilling to enter a final decree in favor of the 
petitioners, because there may be some question as to the 
classification of the “transfer” and “specialty” men, then 
we are trustful that this Court will remand the case, with 
instructions to issue a certificate to the Brotherhood of 
Railroad Trainmen covering the “foremen-conductors,” 
and with further instructions to make such findings as may 
be required in reference to the “transfer” and “specialty” 
men, but—please—with the premise that the Act supersedes 
the contract of April, 1920, and that the Tri-Party contract 
does not nullify the Act. 

The DUTY of the Board. 

N. The Board has apparently closed its eyes to the fol¬ 
lowing : 

(a) That Section 2, Fourth, has enunciated the rights 
of the employees, 


and 




39 


(b) That Section 2, Ninth, imposes a DUTY upon the 
Board to enforce those rights and a duty to designate who 
shall be eligible to vote. That duty, the Board rightly 
fulfilled in the P. <& L. E. case, but it avoided that duty in 

i 

the instant C. & N. W. matter. 

The rights of the employees and duty of the Board are 
splendidly set forth by the Board itself in its 1941 ruling 
in the New York Central matter—R-690, where it declared: 

“It has been the view of the Board that where a dis¬ 
pute exists within a class or craft, the law gives us no 
discretion, but to make a determination of choice of 
representative for the entire class or craft for the en¬ 
tire railroad involved, regardless of presently existing 
agreements .”—middle of page 15 of Case R-690, Re 
Representation of N. Y. C. Employees. (This will be 
submitted before oral argument.) 

What the Board meant by then adding the words:— 
“unless all the parties to the present dispute agreed other¬ 
wise/ ’ is clear from the concluding lines of that middle 
paragraph on page 15 and, also, from the 4 cases set forth 
on page 14 of that N. Y. C . matter. The Board did not mean 
anything even pertaining to such as the instant Tri-Party 
agreement. It meant that the parties could waive rights 
and could stipulate and agree to vote certain employees, 
as was done in the 4 cases so carefully differentiated by 
the Board at page 14 of that decision. 

The importance of this N. Y. C. decision, so made by 
the Board, lies in the emphatic assertion that there is a 
Duty, which allows “no discretion/’ for the Board to make 
a determination of choice of representation for the entire 
class or craft on the entire railroad involved, “REGARD¬ 
LESS of presently existing agreements.’* 

This ruling by the Board has been affirmed by the as 
yet unreported decision of the United States District Court 
for the District of Columbia, in July of this year—1942; 
Civil Action No. 11938. 
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Why it has been so vigorously asserted by the Board, 
in May 1941, that “present existing agreements’’ do not rob 
the Board of its duty under the Amended Act, and why 
the Board took a diametrically opposite position in the pres¬ 
ent C. & N. W. matter, in 1938, is the point we earnestly and 
respectfully press upon this Court. 

Confronted with the fact that, by the 0. R. C.’s own 
Schedules and the Board’s Opinion and all of the testimony, 
these “Foremen-conductors” are “ regularly assigned” 
and perform exactly the same service as has continually 
been recognized and defined as “yard service prior to 
1920” as well as since 1920, and in view of the fact that 
they work right along with, and as a very part of the yard 
crews, we submit that this case presents no involvements 
and that these “foremen-conductors” must be grouped for 
representation, as of the class or craft of yardmen. 

The BOARD, itself, MUST decide this. 

0. In the Brief filed in 1936, by the Attorney Gen¬ 
eral, in behalf of the Board, in the case of Brotherhood v. 
National Mediation Board —No. 6665 (88 Fed. 2nd 757) in 
this Court of Appeals—it is stated, at page 33, that: 

“The statute imposes upon the Mediation Board the 
function of deciding who shall participate in an elec¬ 
tion. The function of drawing the line is therefore 
placed upon the Board , not upon the Courts. The 
Board determined that the * regular assignment ’ was 
the most satisfactory place for drawing the line”— 
pages 32-33 of Government’s brief in 88 Fed. 2nd 757. 

We concur in this, and feel that since these yard “fore¬ 
men-conductors” are “regularly assigned to yard work,” 
as admitted over and over by the 0. R. C. ’s own schedules, 
and then giving the preponderant amount of their time in 
working as yardmen, they must—under the Act—be 
grouped and voted with the yardmen and be controlled 
by the selection of the majority of the yardmen. 
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P. ALL OF THIS IS IR- RELEVANT. 

As set forth in paragraph “8” of the “Points On 
Which Plaintiffs Intend To Rely” filed in Court and more 
abbreviatedly again set forth earlier at page 7 paragraph 
(8) of this brief, it is earnestly submitted that the “Find¬ 
ings” set forth under paragraphs 9, 14, 15, 16, 19, 22, 24, 
28, 30, 33 and 35 of the “Findings of Fact” in the case 
at bar, have no relevancy and are beside the point. (Appel¬ 
lants’ App. pages 95, 97-102, 105.) 

Whatever views or conclusions President Curtis of the 
0. R. C. or President Whitney of the B. R. T. may have 
expressed or set forth, or whatever President Sargent or 
Vice-President Walliser of the carrier may have written 
or decided, or whatever any B. R. T. convention may have 
resolved, or whatever Mr. Jordan of the 0. R. C. may have 
written is—a 11—quite beside the newly- created RIGHT of 
the employees to choose their own representative—a right 
which it is the Board’s duty to execute and carry into ef¬ 
fect, not to thwart or obstruct. 

Indeed, it is the plainly expressed purpose of the new 
Act to free employees from all control by the carrier’s of¬ 
ficers and to divorce the employees from all dictation of any 
O. R. C., B. R. T. or other organization, because the amend¬ 
ed Act unequivocally says the employes themselves have 
the right to make their own choice. 

Q. AN ^-WARRANTED FINDING. 

The District Court not only affirmed the Board’s Find¬ 
ings, but even added Finding No. 7, to the effect that the 
Chicago Switching District was effaced and was merged 
into the Galena and Wisconsin Divisions. 

How particularly untenable that Finding No. 7 is, will 
be instantly evident if this Court will but note that in the 
Tri-Party agreement and in every 0. R. C. and B. R. T. 
schedule, the continued existence of the Chicago Switching 
District is attested. 
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The 0. R. C. does not deny, cannot deny those writ¬ 
ten agreements and evidences which—over and over—rec¬ 
ognize the continuance of the Chicago Switching District. 
Instead, they refer to a midnight restaurant conversation 
(upper half and bottom of page 585 of typewritten Record) 
had before the Tri-Party agreement was written .and 
signed, and upon this they predicate the right to nul¬ 
lify and completely overthrow the specific words of the 
shortly fo£er-written Tri-Party agreement and of all of 
their own successive schedules, each of which specifically 
attest the continuance of the Chicago Switching District. 

The Board —over and over—in its Findings and Opin¬ 
ion, recognized the continued existence of the Chicago 
Switching District—kindly note the Board y s Findings Nos. 
2 and 6, where the Board wrote: 

“the conductors on the .Galena and Wisconsin divisions 
of the Road shall have the right to do the yard fore¬ 
men’s work in the Chicago Switching District. ” 

So, too, the 0. R. C.’s own “Red Book”—Board “Ex. 
E”—blazons in bold capital letters, the continued exist¬ 
ence of the Chicago Switching District, in 1931—eleven 
years after the alleged restaurant talk of 1920—kindly see 
large headings at top of pages 89 and 101 of their “Red 
Book,” as well as paragraph “3-(a)” at upper portion of 
page 90 thereof, where they, themselves, have written: 

“The following shall be considered yard work in 
Chicago Switching District.” 

So, too, the Tri-Party agreement declares: 

“The present limits of the Chicago Switching Dis¬ 
trict to remain effective under existing agreements and 
understandings.” 

Likewise, the C. & N. W. official, Mr. Pangle, and the 
testimony and the exhibits (Tr. 39-43) show the continued 
existence of the Chicago Switching District—B. R. T. Exs. 
1-2-2 (a). 
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The only purpose of referring to the Galena and Wis¬ 
consin Divisions, was so as to allocate which roadmen from 
those respective Divisions w^ould be assigned to go into 
the Chicago Terminal District—as is evidenced by Board 
Ex. A, which is the Tri-Party Agreement and which is 
copied into their “Red Book.” We respectfully ask this 
Court to read the last four lines of page 85 and the upper 
half of page 86 of the 0. R. C. “Red Book,” where it will 
immediately be apparent that the sole purpose was to “de¬ 
fine the line of demarcation” for assigning Galena and Wis¬ 
consin roadmen to go “in the Chicago Terminal District” 

All of this is more fully set forth in the formal Objec¬ 
tion to the then proposed Finding No. 7, which we filed on 
March 3, 1942, before the District Court. To that written 
Objection, we respectfully refer this Court, as it is but a 
few pages in number. 

R—(1) AS TO “SENIORITY.” 

As stated hereinbefore, it is our judgment that one of 
the main purposes of the Tri-Party Agreement of April 21, 
1920, was to extend Seniority rights to the men who came 
in off of the Road and became employed in Yard Service. 

We are aware of the fact that the 0. R. C. has at¬ 
tempted to maintain that if these so-called Road men 
(“foremen-conductors”) so regularly performing Yard 
service in the Chicago Terminal, are required to vote in 
the craft or class of Yard men, their seniority rights would 
be interfered with and jeopardized. 

Nothing we could say will better illustrate the fallacy 
of that contention, than to refer to page 122 of our Ap¬ 
pendix, for the then-Chairman Carmalt—who unfortunately 
passed away before the decision and who was the only 
Board member who heard the testimony—was very well 
informed as to railroad practices and law, since he was an 
attorney and had long been with the Interstate Commerce 
Commission. (Tr. 352-3.) 
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We not only agree with -what the then Chairman Car- 
malt here said, in reply to Counsel for the O- R. C., to the 
effect those road men will retain their seniority rights in 
the Yard, but we wish to add a few lines: 

If it were true that seniority would be lost or impaired 
bv an election in which these so-called Road men might be 
adjudged as part of the Yard group—for the purposes of 
the election —then it would be conceivable that elections 
might be equally held up in most cdl other situations and 
on other Roads, as well, because the question of danger 
by way of losing seniority could likewise be raised under 
virtually all Invocations. . 

Thus, this Amended Railway Labor Act might well be 
rendered abortive in all such instances. 

The fact of the matter is that any seniority heretofore 
attained by the so-called Road men, will and must remain 
theirs, as a matter of legal right. 

If an election be held and if the Brotherhood of Rail¬ 
road Trainmen be designated as the representative, by rea¬ 
son of such election, the Seniority rights of these Road 
men will and must remain wwtouched. 

R-(2) As written by this Court of Appeals, in 88 
Fed. 2nd, 757: 

“Seniority is the test for availability to a particular 

job.” 

So, too, 113 Fed. 2nd at 534. 

As heretofore stated, every road man who has been 
granted seniority rights in the yard will, perforce, retain 
those rights, and under that seniority, they will—in the 
words of the Court—have precisely the same “availabil¬ 
ity” for those yard jobs as “foremen-conductors,” just 
exactly as now. 

They can not lawfully be stripped thereof. 
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Seniority list does NOT constitute a “Craft.” 

R—(3) In final—as the petitioners have contended 
throughout—the mere fact that a road conductor’s name is 
on a seniority list which gives him yard rights as well as 
road rights, does not thereby make him fall—for represen¬ 
tation purposes—within the class or craft of road men, if 
he is actually spending the majority of his time doing yard 
-work. Not only is this self-evident, but we are enthusias¬ 
tically supported in this, by the Brief of the Government 
itself, filed in the case of Brotherhood of Railroad Train¬ 
men vs. the Board, in this U. S. Court of Appeals, in 88 
Fed. 2nd, 757, and 113 Fed. 2nd at 534. 

There, the Board—speaking through the Attorney 
General of the United States—wrote as follows: 

“The mere fact that a man’s name is on the con¬ 
ductors’ roster and seniority list does not make him a 
present member of the conductors’ craft entitled to 
vote as a conductor, if he worked only as a brakeman 
or if he worked as a conductor a very small proportion 
of the time.”—pages 32 and 33 of said brief. 

In this, we concur. 

As approvingly quoted by Justice O’Donoghue—in 
Finding of Fact No. 16, in Civil Action No. 822—the Board, 
itself, had written in that case: 

“The occupations listed on the seniority rosters like 
the rest of occupations in schedules showing rates of 
pay, are not crafts or classes for the purposes of rep¬ 
resentation under the Railway Labor Act. • * * The 
standing on the occupational rosters merely indicates 
the priority rights of the employees in each occupa¬ 
tion, regardless of their craft or class for representa¬ 
tion purposes.” 

To this, the petitioners happily subscribe, because it 
soundlv states that senioritv does not determine the craft 

* w 

or class for representation under the Act. 

With equal emphasis, this Court of Appeals, in its 
Opinion (found in 113 Fed. 2nd 531 at 534) has stated: 
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‘ ‘ The fact that the P. & L. E. maintains a combined 
roster of road and yard men, and that the same men 
have seniority rights on the road and in the yard, no 
more proves that the craft lines of the road should 
prevail in the yard than it proves that the craft lines 
of the yard should prevail on the road. Road con¬ 
ductors and brakemen do very different work, while 
yard foremen and helpers do relatively similar work.’’ 

The Courts of this District have definitely determined 
that “ seniority’’ does not prove or determine the craft or 
class. 


But the Board DID decide this very point. 

S. Toward the bottom of page 8 of its Opinion, the 
Board takes its second-last stand, by declaring: 

“If, on the other hand, the Brotherhood is correct 
in its contention that the road conductors working in 
the Chicago yards are in fact, yardmen of the class or 
craft of yardmen and switchtenders, then it is already 
the legal representative of these men under the au¬ 
thority of Section 2, Fourth, of the Railway Labor 
Act; for it is admitted by all concerned that a majority 
of the yardmen and switchtenders have designated the 
Brotherhood as the authorized representative of the 
craft or class. But the determination of such a legal 
right as against the contractual right of the conductors 
is a matter for the courts and beyond the jurisdiction 
of this Board. The right of the majority to determine 
the representation of a craft or class of employees is 
a ‘command of the statute, not of the Board.’ ” ( Vir¬ 
ginian Railway Company v. System Federation No. 40, 
300 U. S. 515.) 

Here—the Board admitting that the B. of R. T. has 
been designated by “a majority of the yardmen and switch- 
tenders”—declares that “If the B. R. T. is correct in its 
contention that the road conductors working in the Chi¬ 
cago Yards are in fact yardmen of the class or craft of 
yardmen,” then “the determination of such a legal right 
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as against the contractual right of the conductors, is a 
matter for the courts and beyond the jurisdiction of this 
Board. ” 

The Board, here, leaves the impression it did not de¬ 
cide that legal point. 

But reflection will make it clear that the Board really 
did not shrink from deciding that legal question. 

On the contrary, it decided this in almost every line of 
its Opinion, for it never-ceasingly referred to the Tri- 
Party Agreement, now in one manner and now in another, 
as being the insuperable barrier which must remain vibrant 
and dominant even in the face of the amended Act itself. 

Then, shortly below the middle of page 9 of its Opinion, 
the Board unmistakably did decide this very point which 
it says it does not have the power to determine, for it un¬ 
hesitatingly wrote: 

“We can find no authority in Section 2, Ninth, of 

the Act to change the express provisions of the Agree¬ 
ments with reference to either group.” 

Thus, the Board here flatly summed up its position by 
deciding that Section 2, Ninth, must yield to “the express 
provisions of the Agreements.” 

S—(2). It is our judgment that the Board here did 
exactly the opposite of what it decided in both the P. & L. 
E. and N. Y. C. matters. 

In both of those cases there were present, existing 
agreements and, in the P. <& L. E., the facts were identical 
and parallel, while in the N. Y. C., they were strikingly 
comparable on the basic and fundamental point that there 
was a then-existing agreement. 

In both of those instances, the Board held that the 
amended Act overrode the agreements and held an elec¬ 
tion, but in the present C. & N. W. matter, the Board said 
the agreement overrides the Act and dismissed the whole 
Invocation on the ground that there was “no dispute.” 
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Why was there a dispute in the P. & L. E. and in the 
N. Y. C. cases, but 11 no dispute’’ in the instant C. & N. W. 
case? 


As evidence of the striking parallel between the P. <& 
L. E. and this instant C. & N. W. case, we present the 
following: 

PARALLEL 

between 


P. & L . E., R-290 and 

(1) O.R.C. represented “Fore¬ 
men” 


(2) B.R.T. represented “Help¬ 
ers ’ ’ and ‘ ‘ S witchtenders ’ ’ 

(3) Invocation was for: 

“Yard foremen, helpers 
and switchtenders” 


(4) There was a 1920 “unau¬ 
thorized strike” 

(5) “Majority” of Authoriza¬ 
tions were filed 

(6) Mediator found “there 
was a dispute” 

(7) O.R.C. contended: 

(a) No dispute exists; 

(b) “Yardmen” are wo? a 
class or craft; 

(c) Foremen or Yard Con¬ 
ductors are a separate 
class 

(8) The “Seniority Rosters” 
of Road and Yard, were 
combined 

(9) Work Rosters were com¬ 
bined 

(TO) Many “foremen” gave 
“preponderance of time” 
to yard work 


C. & N. W., R-218 

(1) O.R.C. represented “fore- 
men-conductors ’ 1 

(2) B.R.T. represents “Help¬ 
ers” and ‘ ‘ S witchtenders * 7 

(3) Invocation is for: 

“Yard foremen, foremen- 
conductors, helpers, switch- 
tenders and car retarder 
operators” 

(4) There was a 1920 “unau¬ 
thorized” strike 

(5) “Majority” of Authoriza¬ 
tions were filed 

(6) Mediator found “there is 
a dispute” 

(7) O.R.C. contends: 

(a) No dispute exists; 

(b) “Yardmen” are not a 
class or craft; 

(c) “Foremen or Yard 
Conductors” are a 
separate class 

(8) The Seniority Rosters of 
Road and Yard, were com¬ 
bined, in Chicago yards 

(9) Work Rosters were com¬ 
bined, in Chicago 

(10) Many * ‘ foremen-conduc- 
tors” give “preponder¬ 
ance of time” to yard 
work 


Despite these “PARALLELS,” the Board held there 
was “a dispute” in the P. & L. E. case, but held there was 
no “dispute” in this C. & N. W. case. 
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The only possible reason for this different holding, 
must be the Tri-Party Agreement in the C. & N. W. case. 

But the Tri-Party Agreement can not divest the em¬ 
ployees of their new right, given to them by the Amended 
Railway Labor Act, to select a representation of “their 
own ” choosing. 

We submit—now that this case is before this Court— 
it will lie within the province of this Court to instruct the 
Board that as these “foremen-conductors” were ‘‘regularly 
assigned’’ and were regularly performing yard work “dur¬ 
ing the preponderant portion of the time” prior to the In¬ 
vocation or the Election, then they must be voted or certi¬ 
fied as a part of the Yard crews and Yard men. 

Indeed, with all parties now before this Court and with 
the issue clearly defined, it is respectfully submitted 
that this Court may enter a final order directing the 
Board to issue the necessary Certificate of Representa¬ 
tion to the Brotherhood, which will include these “foremen- 
conductors,” because it is admitted by the Board and by 
all, that the majority of Yardmen have signified their de¬ 
sire to be represented by the Brotherhood of Railroad 
Trainmen. 


CONCLUSION. 

(a) It is respectfully urged that there is “a dispute” 
within the meaning of the amended Act; 

(b) That the Board had not only the power, but the 
right and the duty to decide this dispute; 

(c) It is further earnestly submitted that it was the 
duty of the Board, imposed by Section 2—Ninth, of the 
amended Act, to certify that these roadmen who regularly 
performed Yard work, do belong to the eligible list of 
“Yardmen,” under the Invocation. 

The Board avoided its duty, by dismissing the Invoca¬ 
tion. 
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(d) It is truly believed that the Board erred in dis¬ 
missing the invocation and that the District Court erred 
in affirming said dismissal, and that both of said rulings 
should be reversed by this Court. 

Kespectfully submitted, 

James Metzenbaum, 

Herbert G. Pileest, 

Counsel for the Complainants-Appellants. 

September, 1942. 
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The Invocation 


ITEM 1. 
The Invocation. 
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(859) * NATIONAL MEDIATION BOARD 

APPLICATION FOR INVESTIGATION OF 
REPRESENTATION DISPUTE 

To the National Mediation Board, 

Washington, D. C. 

A dispute has arisen among the employees of Chicago 
and Northwestern Railway as to 'who are the representa¬ 
tives of these employees designated and authorized in ac¬ 
cordance with the requirements of the Railway Labor Act. 
The undersigned, one of the parties to the dispute, hereby 
requests the National Mediation Board to investigate this 
dispute, and to certify the name or names of the individuals 
or organizations authorized to represent the employees in¬ 
volved in accordance with Section 2, Ninth, of the Act. 

Parties to the dispute 

Brotherhood of Railroad Trainmen 

(Petitioning organization or representative) 

Order of Railway Conductors June 5,1931 

Brotherhood of Railroad Train¬ 
men Date August 21,1935. 

(Organization holding existing agreement, if 
any, and date thereof) 

Order of Railway Conductors. 

(Other organizations or representatives) 


Craft or class of employees 

All yardmen (car retarder operators, yard foremen, 
yard helpers and switchtenders). 

Evidence of representation—Remarks 

The Brotherhood of Railroad Trainmen now holds au¬ 
thorizations from a substantial majority of the car 


* The figures in bold type in parentheses on the left edge of 
the pages of this Appendix indicate the pagination of the 
Official Record of the Case in this Court. 
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The Invocation 


retarder operators, yard foremen, yard helpers 
and switch tenders, employed by the Chicago and 
Northwestern Railway, to represent them as pro¬ 
vided in the Railway Labor Act, which will be 
available for review of the Board’s representa¬ 
tives when assigned. 

Signed at Cleveland, Ohio, this 6th day of December, 
1935. 

Name (Signed) A. F. Whitney, 

Title President, Brotherhood of Railroad 
Trainmen. 

(File this application in triplicate) 

(If necessary, use and attach additional sheet) 
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ITEM 2. 

The Decision of the National Mediation Board. 

(36) NATIONAL MEDIATION BOARD 

Washington 
In the matter of 

REPRESENTATION OF EMPLOYEES 
of the 

CHICAGO AND NORTH WESTERN 
RAILWAY COMPANY 

Yardmen and Switchtenders 

Application having been made in due form by the 
Brotherhood of Railroad Trainmen, the Board assigned a 
mediator to investigate an alleged dispute among the yard 
employees of the Chicago and North Western Railway 
Company as to who are their representatives, designated 
and authorized in accordance with the requirements of the 
Railway Labor Act. The craft or class was described as 
“all Yardmen (car retarders, operators, yard foremen, 
yard helpers, and switchtenders),” and the application 
stated that the Brotherhood held authorizations from a 
majority of these employees. 

The mediator found that with the exception of certain 
yard foremen in the Chicago Terminal area, all these em¬ 
ployees are already represented by the Brotherhood. Its 
right to represent them is established and recognized by an 
existing agreement with the railway company and is not 
challenged or questioned by any one. The Brotherhood 
desires, however, to extend its representation to certain 
employees who work as yard foremen in the Chicago Ter¬ 
minal area but who are classed as conductors and repre¬ 
sented by the Order of Railway Conductors under another 
agreement with the carrier. 

The Order of Railway Conductors contended, there¬ 
fore, that no dispute existed among the yardmen as to their 
representation, and there was no dispute among the con¬ 
ductors, since the Brotherhood did not desire to represent 
the craft or class of conductors. It maintained that the 
yard foremen in the Chicago Switching District are but a 


Case No. R-218 
DISMISSAL 
October 6, 1938 
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part of the craft or class of conductors, and since the 
Brotherhood did not have authorizations from a majority- 
even of this small part of the craft, there could be no rep¬ 
resentation dispute within the meaning of Section 2, Ninth, 
of the Railway Labor Act. 

(37) The Board thereupon relieved the mediator of his 
assignment and ordered a public hearing to afford the 
parties an opportunity to present evidence in support of 
their contentions. Hearings were held February 26, March 
2 to 5 inclusive, and May 25, 1937, before the late James 
W. Carmalt, then Chairman of the Board. Extended briefs 
were filed and exchanged by the parties, and on May 23 
and May 24, 1938, oral arguments -were heard before the 
full membership of the Board. 

Findings of Fact 

Upon the record of all the proceedings the National 
Mediation Board finds as follows: 

1. There is now in effect a working agreement between 
the Brotherhood of Railroad Trainmen and the Chicago 
and North Western Railway Company which governs the 
employment and compensation of all the yardmen and 
switchtenders in all the 51 yards of the railroad outside of 
the Chicago Switching District. In the Chicago Switching 
District it covers the employment of the yard helpers, 
switchtenders and about 17 vard foremen who have re- 
tained this employment since the spring of 1920. The rest 
of the yard foremen’s work in this district is done by con¬ 
ductors. 1 

2. A similar agreement governing the employment and 
compensation of conductors is in effect between the railway 
company and the Order of Railway Conductors, which 
covers all passenger and freight conductors in road service 
and provides that the conductors on the Galena and Wis- 


1 The agreement also covers certain car retarder operators in 
the hump yard at Proviso, Illinois, as well as all the road train¬ 
men, who are defined as “ticket collectors (suburban district), 
train baggagemen, passenger brakemen and flagmen, freight brake- 
men.” 
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consin divisions of the road shall have the right to do the 
yard foremen’s work in the Chicago Switching District. 1 


3. The exclusive right to represent the employees 
covered by each of these agreements is vested in the re¬ 


spective labor organizations 
contained in the agreements: 

Trammen’s Agreement 

“The exclusive right of the 
General Committee of the 
Brotherhood of Railroad Train¬ 
men to represent employes com¬ 
ing within the scope of this 
agreement is conceded in the 
making of contracts, rules, rates 
and working conditions and the 
interpretations thereon.” 

(page 91) 


by the following provisions 

Conductors' Agreement 

“The exclusive right of the 
General Committee of the Order 
of Railway Conductors to repre¬ 
sent employes coming within the 
scope of this agreement is con¬ 
ceded in the making of con¬ 
tracts, rules, rates and working 
conditions and interpretations 
thereon.” 

(page 103) 


(38) 4. There are about 1200 employees classified as 
yardmen and switchtenders on the Chicago and North 
Western Railway, and under the agreements above referred 
to the Brotherhood of Railroad Trainmen is recognized as 
the duly designated and authorized representative of all of 
these employees. Approximately 1000 of them work in the 
51 yards outside of Chicago. These include yard foremen 
as well as yard helpers and switchtenders, and they do 
transfer and work train service as well as the other switch¬ 
ing work. Inside the Chicago Switching District there are 
about 200, and these include only yard helpers 2 and switch- 
tenders. In addition there are about 100 conductors doing 
yard foremen’s work in this district and an undetermined 
number of road men doing transfer, work train and special 
delivery service. 


5. The Brotherhood of Railroad Trainmen presented 
authorizations signed by a majority of the employees it 
already represents. On the basis of these authorizations it 
requested an investigation or election and a certification in 


1 Including also certain car retarder work in the hump yard 
at Proviso, Ill. 

2 While the Trainmen’s agreement with the carrier states that 
it governs only yard helpers and switchtenders in the Chicago 
District, there was testimony that it covers also 17 yard foremen 
who did not participate in the outlaw strike of 1920. 
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accordance with Section 2, Ninth, of the Railway Labor Act 
that it is the duly designated and authorized representative 
of all the yardmen and switchtenders employed by the 
Chicago and North Western Railway Company including 
the conductor-yard foremen in the Chicago Switching Dis¬ 
trict. 

6. The arrangement by which conductors are assigned 
to do yard foremen’s work in the Chicago Switching Dis¬ 
trict has been in effect since 1920. In the spring of that 
year an unauthorized or outlaw strike occurred, the yard¬ 
men leaving the service in violation of their agreement with 
the carrier and contrary to the orders of the Brotherhood 
of Railroad Trainmen, which represented them under the 
agreement. Because the Brotherhood was unable to pro¬ 
tect the service, it agreed with the railway company to 
cancel the contract under w’hich the yardmen had been 
working. This contract was known as the “Memorandum 
of Agreement between the Brotherhood of Railroad Train¬ 
men and General Managers’ Committee, signed at Chicago, 
Illinois, December 20,1919, covering rates of pay, rules and 
regulations for yardmen and switch tenders,” and the can¬ 
cellation was made effective at 6 p. m. April 21,1920. 

7. Effective the same day at the same time a new 
agreement was made between the Order of Railway Con¬ 
ductors and the Brotherhood of Railroad Trainmen which 
was signed as “approved” by the Chicago and North 
Western Railway Company. 1 The new agreement estab¬ 
lished rules to “cover the handling of work within the Chi¬ 
cago Switching District.” It “turned over intact to the 
(39) roadmen represented by the Order of Railway Con¬ 
ductors and Brotherhood of Railroad Trainmen” the above 
mentioned Memorandum of Agreement in so far as it ap¬ 
plied to yard work. It also stipulated that certain trains 
hitherto manned by yardmen shall in the future be manned 
by roadmen and provided further that certain kinds of 
service hitherto classified as yard work shall thenceforth be 
classified as road work and paid road rates of pay. 

8. The Memorandum of Agreement of December 20, 
1919, had provided as follows: 


1 Brotherhood of Railroad Trainmen exhibit “A.” 
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‘ 1 Article 111 
“Defining Yard Work 

‘‘(a) The following shall he considered yard work, 
shall be handled by yardmen and shall be compensated 
for at not less than yard rates. 

“(b) The switching of all freight and passenger 
equipment operating exclusively within the switching 
limits; 

“(c) The transfer of all freight and passenger 
equipment operating exclusively within the switching 
limits; 

“(d) The handling of all construction and mainte¬ 
nance of way trains operating exclusively within the 
switching limits; 

“(e) The handling of all work trains and milk 
trains operating exclusively within the switching 
limits; 

“(f) The handling of all pay car service operating 
exclusively within the switching limits (by a regularly 
assigned yard crew); 

“(g) All pilot service required for yardmen operat¬ 
ing exclusively within the switching limits; 

“(h) Where regularly assigned to perform service 
within switching limits yardmen shall not be used in 
road service when road crews are available, except in 
case of emergency. . . .” 

By the agreement of April 21,1920, this definition remained 
the same for the yards outside Chicago, but in the Chicago 
Switching District it was stipulated that all regularly as¬ 
signed work trains, special deliveries and transfers starting 
from points in Wisconsin and Galena division territory as 
well as back-up service between the Chicago Passenger Ter¬ 
minal and the various coach yards, Galena Division, shall 
be manned by roadmen; also that this work shall be con¬ 
sidered as road work with road rates of pay and conditions 
applying. Then it went on to define yard work as follows: 

“Yard work shall consist of work heretofore as¬ 
signed to yardmen in the Chicago Terminal District, 
except back-up and road service. . . . ” 
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(40) 9. This agreement also extended the seniority 
rights of road conductors and trainmen to cover work 
trains, special deliveries and transfers, and it stipulated 
that “in selecting or holding positions . . . formerly held 
by yard foremen or helpers, road conductors and trainmen 
will hold seniority jointly with employees whose seniority 
is restricted to yard service.” Those yard employees who 
remained in service at the time of the outlaw strike or who 
reported for service before 7 a.m. April 22, 1920, retained 
their seniority concurrently with roadmen for positions 
other than those reclassified as road work. All men em¬ 
ployed in train and yard service after 7 a.m., April 22,1920, 
were to be employed as brakemen and placed on the senior¬ 
ity rosters as roadmen. 

10. The agreement of April 21, 1920, remained in 
effect until November 16, 1922, when it was superseded by 
two agreements made by the railway company jointly with 
the Order of Railway Conductors and the Brotherhood of 
Railroad Trainmen. One of these governed the employ¬ 
ment and compensation of conductors and trainmen; the 
other applied to yardmen and switchtenders. These joint 
agreements retained the provisions by which work trains, 
special deliveries, transfers and back-up service were 
classified as road work and also continued the right of the 
roadmen on the Galena and Wisconsin divisions to per¬ 
form yard service in the Chicago Switching District. The 
joint agreements in turn were superseded by the separate 
agreements for conductors and for yardmen and switch- 
tenders referred to above in Findings Nos. 1 and 2 which 
are now in effect and which maintain substantially the same 
provisions that were agreed upon in April, 1920, as a result 
of the outlaw strike. 

11. The present agreement of the Chicago and North 
Western Railway Company with the Order of Railway 
Conductors authorizes road conductors to do the work as 
yard foremen in the Chicago Switching District but not in 
any of the other 51 yards outside of the Chicago Switching 
District. On the other hand, the agreement of the company 
with the Brotherhood of Railroad Trainmen provides that 
it “will govern the employment and compensation of . . . 
yardmen (i.e., yard foremen and yard helpers) and switch- 
tenders” outside of the Chicago Switching District, but in- 
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side of this district it governs only “yard helpers and 
switchtenders. ” With respect to the definition of yard 
work, the Trainmen’s agreement provides that outside of 
the Chicago Switching District yard work is to be handled 
by yardmen, and included as yard work are the following: 

“(2) The transfer of all freight and passenger 
equipment operating exclusively within the switching 
limits. 

“(3) Handling of all work and milk trains oper¬ 
ating exclusively within the switching limits. 

“(4) All pilot service required of yardmen operat¬ 
ing exclusively within the switching limits.” 

(41) But within the Chicago Switching District this work is 
excluded from the definition of yard work. On the other 
hand, the Conductors’ agreement provides: 

“The following classes of service in the Chicago 
Switching District are considered road service and 
road rates and conditions apply according to classifica¬ 
tion shown. 

“(a) Junction Locals (Wisconsin 
Division) .Way-Freight. 

“(b) Union Stock Yards Service 
heretofore performed by roadmen...Through-Freight. 

“(c) Regularly assigned transfers.. .Way-Freight. 

“(d) Regularly assigned special 
deliveries .Way-Freight. 

“(e) Regularly assigned milk 
trains.Way-Freight. 

“(f) Regularly assigned main line 
work trains.Way-Train. 

“Crews in transfer service will be required to per¬ 
form switching service required of yardmen in such 

service prior to April 22,1920.” 

12. The Brotherhood of Railroad Trainmen made sev¬ 
eral attempts to secure changes in the agreements by which 
the conductors were authorized to do the work formerly 
restricted to yard foremen, but without success. In May, 
1930, the Brotherhood served notice on the railway com- 
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pany that its members would go on strike if the company 
did not change the arrangements by which road conductors 
were permitted to do yard work. The company refused 
“to close the Chicago Terminal” to the road conductors, 
but the strike did not occur. In June, 1931, the Brother¬ 
hood invoked the services of the United States Board of 
Mediation in a dispute with the carrier involving the right 
of the Brotherhood to represent the conductors who work 
as yard foremen in the Chicago Switching District, but 
this request was later withdrawn by the Brotherhood after 
the Board had made a preliminary investigation and had 
accepted the question for mediation. 

Conclusions. 

The application for the Board’s services in this case is 
made under Section 2, Ninth, of the Railway Labor Act, 
which reads as follows: 

“If any dispute shall arise among a carrier’s em¬ 
ployees as to who are the representatives of such em¬ 
ployees designated and authorized in accordance with 
the requirements of this Act, it shall be the duty of the 
Mediation Board, upon request of either party to the 
dispute, to investigate such dispute and to certify to 
both parties, in writing, within thirty days after the 
receipt of the invocation of its services, the name or 
names of the individuals or organizations that have 
been designated and authorized to represent the em¬ 
ployees involved in the dispute, and certify the same 
to the carrier. Upon receipt of such certification the 
carrier shall treat with the representative so certified 
as the representative of the craft or class for the pur¬ 
poses of this Act. In such an investigation, the Media- 
(42) tion Board shall be authorized to take a secret bal¬ 
lot of the employees involved, or to utilize any other 
appropriate method of ascertaining the names of their 
duly designated and authorized representatives in such 
manner as shall insure the choice of representatives by 
the employees without interference, influence, or co¬ 
ercion exercised by the carrier. In the conduct of any 
election for the purposes herein indicated the Board 
shall designate who may participate in the election and 
establish the rules to govern the election, or may ap- 



Decision of National Mediation Board 


11 


point a committee of three neutral persons who after 
hearing shall within ten days designate the employees 
who may participate in the election. The Board shall 
have access to and have power to make copies of the 
books and records of the carriers to obtain and utilize 
such information as may be deemed necessary by it to 
carry out the purposes and provisions of this para¬ 
graph.” 

This is to be read in connection with Section 2, Fourth, of 
the Act, which provides that 

“The majority of any craft or class of employees 
shall have the right to determine who shall be the rep¬ 
resentative of this craft or class for the purposes of 
this Act.” 

It is admitted by both parties that the yardmen and 
switchtenders constitute a craft or class of employees 
within the meaning of the Act; and it is not disputed that 
the Brotherhood of Railroad Trainmen is the duly desig¬ 
nated and authorized representative of all the approxi¬ 
mately 1200 employees who are classified as yardmen and 
switchtenders under the existing agreements. The Brother¬ 
hood claims, however, that the men now classified as road 
conductors who work as yard foremen in the Chicago 
Switching District are also yardmen and therefore must 
be included within the craft or class of yardmen and switch- 
tenders. These conductor-yard foremen are now repre¬ 
sented by the Order of Railway Conductors, and they num¬ 
ber approximately 100. But even if all of these were 
brought into the craft or class of yardmen and switch- 
tenders, the fact would still remain that a large majority 
had determined that the Brotherhood of Railroad Train¬ 
men shall be the representative of this craft or class for 
the purposes of the Railway Labor Act. The Brotherhood 
of Railroad Trainmen is already recognized as the legally 
accredited representative of these employees, and the 
recognition is confirmed by its agreement with the railway 
company. The Brotherhood has functioned as the repre¬ 
sentative for many years, and no one disputes its authority 
to act as such representative. We have here no dispute 
such as is described in Section 2, Ninth, of the Railway 
Labor Act. 
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The dispute that does exist is of a different character. 
It involves the right of the employees of one craft or class 
to do the work that is commonly done by employees of 
another craft or class. By agreements whose validity is 
not questioned, road conductors are authorized to do yard 
(43) work in the Chicago Switching District. The Brother¬ 
hood of Railroad Trainmen desires to change this agree¬ 
ment, but the Order of Railway Conductors objects, and the 
carrier will not agree to make the change because the con¬ 
ductors refuse to relinquish their contractual right to work 
as yard foremen. Failing in its efforts to secure a modifica¬ 
tion of the agreements, the Brotherhood requests a finding 
by this Board that the men doing yard foremen’s work in 
the Chicago Switching District do not belong in the craft or 
class of road conductors but in the craft or class of yardmen 
and switchtenders. It asks for a certification authorizing it 
to represent the conductor-yard foremen in the Chicago 
yards as well as the yardmen and switchtenders whom it 
already represents. 

We are of the opinion that the Railway Labor Act 
does not authorize the Board to decide a dispute of this 
character under the authority of Section 2, Ninth. It is 
our view that the dispute involves either a change in the 
existing agreements or interpretation of the agreements, 
that it is not a representation dispute requiring an election 
and a certification. All disputes involving interpretations 
of agreements are by Section 3 of the Railway Labor Act 
referable to the National Railroad Adjustment Board. 
Changes in agreements are subject to mediation by Sec¬ 
tion 5 of the Act. We may not under the guise of deter¬ 
mining a controversy as to representation decide disputes 
involving either changes or interpretation of agreements. 

If, on the other hand, the Brotherhood is correct in its 
contention that the road conductors working in the Chicago 
yards are in fact yardmen of the craft or class of yardmen 
and switchtenders, then it is already the legal representa¬ 
tive of these men under the authority of Section 2, Fourth, 
of the Railway Labor Act; for it is admitted by all con¬ 
cerned that a majority of the yardmen and switchtenders 
have designated the Brotherhood as the authorized repre¬ 
sentative of the craft or class. But the determination of 
such a legal right as against the contractual right of the 
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conductors is a matter for the courts and beyond the juris¬ 
diction of this Board. The right of the majority to deter¬ 
mine the representation of a craft or class of employees is 
a “command of the statute, not of the Board.” (Virginian 
Railway Company v. System Federation No. 40. (300 U. S. 
515).) 

As noted above (findings Nos. 4, 8 and 11) the agree¬ 
ments not only authorize road conductors to work as yard 
foremen in the Chicago Switching District, but they also 
stipulate that transfer work, special deliveries, work train 
and back-up service in the district shall be considered 
road work and paid for at road rates of pay. This work 
was defined as yard work in the agreement which preceded 
the strike of April, 1920. Outside of the Chicago Switch¬ 
ing District such work is still considered yard work under 
the existing agreement, and the common practice on most 
of the railroads of the country is also to classify such work 
as yard work. Nevertheless, the Brotherhood of Railroad 
Trainmen does not request that the men who perform this 
service in the Chicago yards shall be reclassified as yard- 
(44) men for representation purposes. Arguing before the 
Board, the Brotherhood’s representatives stated “we feel 
in that instance that the transfer service both by custom 
and practice ... is road service.” (Oral Argument, page 
182.) In its brief, however, the Brotherhood suggested 
that the Board might decide transfer men should also be 
classified as yardmen. 1 

The Brotherhood argues that because the yard fore¬ 
men’s work done by road conductors in the Chicago Switch¬ 
ing District is in fact yard service, the men who do this work 
regardless of “whether they be called or named road men, 
bankers, or doctors . . . have been performing Yard 
Service,” and therefore must be classified as yardmen for 
representation purposes under the Railway Labor Act. 


1 ‘ ‘ The B. R. T. stated that it did not claim the ‘ Transfer 
Men ’ to be within its invocation, and still stands thereon . . ., 
(but) the Board may make its own determination and decision as 
to the classification of men engaged in ‘Transfer Service’ . . . 
Our renouncement on the Record pages, hereinabove referred to, 
STANDS and is to be accepted, unless—in the furtherance of what 
the Board itself believes to be a necessary and proper classifica¬ 
tion—the Board should decide to include men performing ‘Trans¬ 
fer Service.’ ” (Brief, page 128) 
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(Brief, page 55.) By the same token, however, all the road¬ 
men who do transfer, special delivery, work train and 
back-up service are also yardmen because the work they do 
is yard service on the Chicago and North Western Railway 
in all the 51 yards outside of Chicago as well as on most 
of the railroads of the country. If the Board is required 
to hold that the one are yardmen, it must do the same as 
to the other. 

But the application of the Brotherhood does not re¬ 
quest that the transfer men be classified as yardmen. It 
concedes that custom and practice under the agreements 
have established these men as roadmen. The same agree¬ 
ments that changed this work from yard work to road work, 
however, also extended the road conductors’ work to in¬ 
clude yard duties in the Chicago Switching District. The 
custom and practice with respect to both has been the same. 
While the Brotherhood stated that the Board might decide 
that both groups should be classified in the craft or class 
of yardmen, we can find no authority in Section 2, Ninth, 
of the Act to change the express provisions of the agree¬ 
ments with respect to either group. 

It is true that “the Board has taken the position that 
a change in representation does not alter or cancel any 
agreement made in behalf of the employees by the previous 
representatives. The only effect of a certification by the 
Board is that the employees have chosen other agents to 
represent them in dealing with the management under the 
existing agreement.” 1 But this refers to cases where the 
employees of a whole craft or class are involved in a dis¬ 
pute as to who are their representatives for the purposes 
of the Railway Labor Act, and where by a majority vote 
(45) the employees have selected and the Board has certi¬ 
fied a new representative in place of the one that had nego¬ 
tiated the agreement under which the men -were working. 
In the present case, however, there is no dispute as to who 
is the representative of the craft or class of yardmen and 
switchtenders. There is only the desire of the Brotherhood 
of Railroad Trainmen to add to the craft or class of which it 
is the acknowledged representative some 100 or so con¬ 
ductors who do yard foremen’s work in the Chicago Switch¬ 
ing District. 

1 First Annual Report, pages 23 and 24. 
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The right of these conductors to work as yard foremen 
in the Chicago yards was established by agreements of the 
Brotherhood with the Order of Railway Conductors and 
the railway company. The same agreements also changed 
the classification of transfer, special delivery and work 
trains from yard work to road work. If any reclassifica¬ 
tion is to be made either of the roadmen or the road work, 
it is our view that it will have to be done by changing the 
existing agreements in accordance with the provisions for 
their amendment or interpretation. The fact that the 
Brotherhood failed in its attempts to secure the desired 
change by negotiation does not justify the Board in order¬ 
ing the change under the guise of determining a represen¬ 
tation dispute. 

The authority of the Board under the provisions of 
Section 2, Ninth, of the Railway Labor Act to determine 
established crafts or classes of employees is limited to 
representation disputes requiring designation of employees 
who are eligible to participate in electing the representa¬ 
tives of the craft or class. Since the representative of the 
yardmen and switchtenders in the present case is known, 
acknowledged and not disputed, no election is warranted, 
and there is no need for designating the employees of the 
craft or class who may participate. 

The request of the Brotherhood of Railroad Train¬ 
men for an election and a certification must therefore be 
denied, and it is so ordered. 

National Mediation Board 
/s/ Wm. M. Leiserson, Chairman, 

/s/ Otto S. Beyer, 

/s/ George A. Cook. 
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ITEM 3. 

The Bill of Complaint. 

Civil Action No.: 3793. 


Bill of Complaint 


( 2 ) 


Complaint for injunction, and for decree vacating, 
annulling, setting aside and declaring null and 
void, the Findings, Conclusions and Order of the 
National Mediation Board, dismissing the Invoca¬ 
tion of the Brotherhood of Railroad Trainmen for 
the certification of the Brotherhood of Railroad 
Trainmen as the representative of all Yard men— 
car retarder operators, yard foremen, yard fore¬ 
men (conductors), yard helpers and switch tenders 
employed in all the yards of the Chicago & North 
Western Railway Company, and praying for an 
order from this Court ordering the said Board so 
to certify, and for an order of this Court direct¬ 
ing the said Board to perform its duties under the 
Railway Labor Act. 

To the District Court of the United States for the Dis¬ 
trict of Columbia: 

The Bill of Complaint of the plaintiffs respectfully 
shows to the Court that: 

This is a civil suit, w’hich arises under the Constitu¬ 
tion and Laws of the United States, and, in particular, 
under said Railway Labor Act. 

1 . 

(a) The plaintiff—Brotherhood of Railroad Train¬ 
men—is a voluntary, unincorporated association, having its 
principal office in the City of Cleveland, County of Cuya¬ 
hoga and State of Ohio. 

It is a labor union composed of employees of all rail¬ 
roads throughout the United States, which employees serve 
such carriers, in the capacity of conductors, brakemen, 
flagmen, baggage men, yard men—yard foremen, yard con¬ 
ductors, yard helpers, yard brakemen, switch tenders, car 
retarder operators and also in other capacities, classes and 
crafts. 

It is the actual and legally designated and selected rep¬ 
resentative of various classes and crafts of employees, of 
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the Chicago & North Western Railway Company, and it 
presents this suit as the actual, designated and selected 
representative of the craft or class of employees of said 
carrier, known and designated as all “Yard men,” includ¬ 
ing yard foremen, sometimes called yard foremen (con¬ 
ductors), yard helpers, switch tenders, and car retarder 
operators, as representative of all of these and also in be¬ 
half of itself. 

All of said employees of said carrier, in actual service 
as such employees and subject to the continuing authority 
of said carrier to supervise and direct the manner of ren- 
(3) dition of their respective services, number approxi¬ 
mately Twelve Hundred Twenty-Five (1,225). Said em¬ 
ployees, represented by the Brotherhood of Railroad Train¬ 
men, are so numerous that it is impracticable to make all of 
them parties hereto, by name, and to bring all of them be¬ 
fore this Court. All of the persons in behalf of whom this 
suit is brought are of the same craft or class of employment 
on said railroad—being employed in the work of “Yard 
men” and rendering the service of the class or craft of 
“Yard men.” 

For convenience, the plaintiff—Brotherhood of Rail¬ 
road Trainmen—may sometimes hereinafter be referred 
to as the “Brotherhood” or “B. R. T.” 

(b) Plaintiff—Joseph McGarry—is a citizen of the 
United States, a resident of the City of Chicago, State of 
Illinois, and brings this suit in his own behalf. He is now 
employed by the Chicago & North Western Railway Com¬ 
pany, as a yard “FOREMAN” in the Chicago Terminal of 
said railroad, and has primarily been so employed both 
prior to and since the 22nd day of April, 1920, and is a mem¬ 
ber of the class in whose behalf the plaintiff Brotherhood 
brings this suit; 

(c) The plaintiff—C. F. Hester—is a citizen of the 
United States, a resident of the City of Chicago, State of 
Illinois, and brings this suit in his own behalf. He is now 
employed by the Chicago & North Western Railway Com¬ 
pany, as a so-called yard “FOREMAN (CONDUCTOR)” 
in the Chicago Terminal of said carrier, and has princi¬ 
pally so been employed since the 22nd day of April, 1920, 
and is a member of the class in whose behalf the plaintiff 
Brotherhood brings this suit. 
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(d) Plaintiff—Otto E. Smith—is a citizen of the Unit¬ 
ed States, a resident of the City of Chicago, State of 
Illinois, and brings this suit in his own behalf. He is now 
employed by the Chicago & North Western Railway Com¬ 
pany, as a yard “HELPER” (sometimes called a “YARD 
BRAKEMAN”), in the Chicago Terminal, and has been so 
employed since the 22nd day of April, 1920, and is a mem¬ 
ber of the class in whose behalf the plaintiff Brotherhood 
brings this suit. 

(4) (e) Plaintiff—H. A. Bettin—is a citizen of the 
United States, a resident of the City of Chicago, State of 
Illinois, and brings this suit in his own behalf. He is now 
employed by the Chicago & North Western Railway Com¬ 
pany, in the Chicago Terminal, as a “SWITCH TENDER,” 
and has been so employed since and prior to the 22nd day 
of April, 1920, and is a member of the class in whose behalf 
plaintiff Brotherhood brings this suit. 

(f) Plaintiff—H. McHart—is a citizen of the United 
States, is a resident of the City of Chicago, State of Illi¬ 
nois and brings this suit in his own behalf. 

He is now and since about June 1, 1929, has been em¬ 
ployed by the Chicago & North Western Railway Company, 
in the Chicago Switching District, as a “CAR RETARDER 
OPERATOR,” and is a member of the class in whose be¬ 
half plaintiff Brotherhood brings this suit. 

(g) The five individual plaintiffs, as well as the plain¬ 
tiff Brotherhood, have a common and general interest in 
the subject-matter of this suit. Each and all bring this 
suit in behalf of itself and themselves, respectively, and in 
behalf of all others who, respectively, may be similarly sit¬ 
uated or who have a similar interest in the subject-matter 
of this suit. 

Each and all of the individual plaintiffs signed an 
Authorization lodged with the National Mediation Board 
on December 6th, 1935, designating and requesting the 
Brotherhood to be and act as representative under the 
Railway Labor Act, hereinafter referred to. 

2 . 

(a) The defendant—National Mediation Board (here¬ 
inafter, sometimes, referred to as the “Board”)—is an ad¬ 
ministrative agency of the United States Government, ere- 
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ated by Act of Congress; said Board having its office in 
the District of Columbia. Said National Mediation Board 
is vested with certain authority and charged with certain 
duties under and by virtue of said Act of Congress, gen- 
(5) erally known and hereinafter sometimes referred to, 
as the “Railway Labor Act.” 

(b) The defendants—Otto S. Beyer and George A. 
Cook—are members of the said National Mediation Board 
and, together with the defendant David J. Lewis, now 
constitute the said Board; said individuals and members 
being sued herein as members of, and as exercising the 
functions of, the said National Mediation Board. 

The third member of said Board was William M. 
Leiserson who—at the time of the entry of the hereinafter 
referred to “Findings,” “Conclusions” and “Order of 
Dismissal”—was the Chairman of said Board, but who has, 
since, resigned from said Board and has been succeeded 
thereon, by David J. Lewis. 

(c) The Chicago & North Western Railway Company 
is a corporation existing under and by virtue of the laws 
of the State of Illinois and of the State of Wisconsin and 
having its principal office and place of business in the City 
of Chicago, in the State of Illinois. It is engaged in the 
business of a common carrier by railroad, both interstate 
and intrastate; it is the employer of all of the persons in 
whose behalf this suit is brought; it is subject to the “Rail¬ 
way Labor Act.” 

(d) The defendant—Order of Railway Conductors 
(sometimes hereinafter referred to as the “0. R. C.”)—is 
a voluntary, unincorporated association, having its prin¬ 
cipal offices in the City of Cedar Rapids, Linn County, 
Iowa, and being a labor union composed of employees of 
various railroads throughout the United States, who serve 
in various capacities on said railroads, and said defend¬ 
ant is sued as the representative which—contrary to the 
terms of the Railway Labor Act, hereinafter particularized 
—is acting as the representative of and for some of the em¬ 
ployees performing Yard work for and on the Chicago & 
North Western Railway Company, which employees are 
yard “foremen” including those sometimes referred to as 
yard “foremen (conductors) ” and is acting as co-represen¬ 
tative of “car retarder operators”—all of whom—when so 
employed, are part of the class or craft of “Yard men.” 




20 


Bill of Complaint 


3. 

(6) As more particularly appears hereinafter, the 
plaintiffs—and each for itself and himself—allege that the 
defendant National Mediation Board, by failing to perform 
the duties imposed upon it by said Railway Labor Act, and 
by dismissing the herein-referred-to-Invocation on the 
ground that “No Dispute” exists under the terms of Sec. 
2, Ninth of the Railway Labor Act, has unlawfully de¬ 
prived the majority of the “Yard men” of the Chicago 
& North Western Railway Company of their lawful and 
guaranteed “right to determine who shall be the represen¬ 
tative of (all of) the class or craft” of yard men, includ¬ 
ing yard foremen, yard “foremen (conductors),” yard help¬ 
ers, switch tenders and car retarder operators, pursuant to 
the provisions of the Railway Labor Act. 

4. 

In order to avoid interruptions in the free flow of inter¬ 
state commerce, to avoid strikes, lock-outs and similar situa¬ 
tions, and for the general purpose of promoting efficiency 
and coordination in the operation of railroads, the Congress 
of the United States has—over a period of many years— 
endeavored to set up procedure for orderly and peaceful 
methods in connection with disputes and conditions arising 
under and concerning the employees and the operation of 
railroads engaged in interstate commerce. 

Following earlier legislation upon this subject, the 
Congress of the United States, by an act approved May 
20th, 1926, passed the Railway Labor Act found in 44 Stat. 
577. Then, by an act approved June 21,1934, the Congress 
amended said Railway Labor Act of 1926, as is provided in 
48 Stat. 1185; U. S. .C. A., Title 45, ch. 8, secs. 151 to 163. 
By virtue of the amendments contained in said act of 1934, 
the Railway Labor Act, for the first time in the history 
of such legislation in the United States, contained com¬ 
pulsory and mandatory provisions, as well as giving the 
majority of any craft or class of employees, the right to 
determine who shall be the representative of all of such 
craft or class for the purposes of said Act, and said Act 
contained further provisions vesting a governmental agency 
known as the National Mediation Board, with certain au¬ 
thority, duties, obligations and powers relating thereto. 
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(7) Among other provisions, the said amended Railway 
Labor Act of 1934, provides that: 

(a) Employees have the right to organize and bar¬ 
gain collectively through representatives of their own choos¬ 
ing; 

(b) Carriers are forbidden from exercising any au¬ 
thority, coercion or influence over their employees, in the 
selection of representatives for such employees; 

(c) As provided in said Act, in the event any dispute 
shall arise among a carrier’s employees as to who are the 
representatives of such employees designated and author¬ 
ized in accordance with the requirement of this Act, it shall 
be the duty of the Mediation Board, upon request of either 
party to the dispute, to investigate such dispute and to 
certify to both parties, in writing, the name or names of 
the individuals or organizations that have been designated 
and authorized to represent the employees involved in the 
dispute, and certify the same to the carrier. Upon receipt 
of such certification, the carrier shall treat with the rep¬ 
resentative so certified as the representative of the craft 
or class for the purposes of this Act. In such an investiga¬ 
tion, the Mediation Board shall be authorized to take a 
secret ballot of the employees involved, or to utilize any 
other appropriate method of ascertaining the names of their 
duly designated and authorized representatives, in such 
manner as shall insure the choice of representatives by the 
employees without interference, influence or coercion exer¬ 
cised by the carrier. In the conduct of any election for the 
purposes herein indicated, the Board shall designate who 
may participate in the election. 

(d) The majority of any craft or class of employees 
shall have the right to determine who shall be the represen¬ 
tative of all of such craft or class for the purpose of this 
act; 

(e) Upon certification being made by the National 
Mediation Board, as to who has been designated as the 
representative of all of a craft or class of employees, it is 
compulsory upon the carrier in question, to deal with such 
representative alone. 
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5. 

The employees in yard service include those working 
as yard foremen, yard helpers, switch tenders, car retarder 
(8) operators and those sometimes called yard “foremen 
(conductors).’’ 

The work done by the yard “foremen” and by the 
so-called yard “foremen (conductors),” is identical. 

Both the yard “foremen” and the sometimes-called 
yard “foremen (conductors)” are an integral part of, and 
—together with one or more yard “helpers”—constitute 
the “yard crews”; all of said yard “foremen” and yard 
“foremen (conductors)” aiding in the switching and also 
in the “making up” and “breaking up” of freight and pas¬ 
senger trains, that is—in the separating and putting to¬ 
gether of freight and passenger trains. All of work of the 
Yard “foremen” and so-called yard “foremen (conduc¬ 
tors)” is confined to, and is limited within, yards of said 
railroad. 

Upon the Chicago & North Western Railway Company 
there are 51 yards outside of the City of Chicago. The 
Chicago Switching District, sometimes called the Chicago 
Terminal, of itself, is made up of 12 yards, 11 of which are 
located within the corporate limits of the City of Chicago, 
the 12th one being just outside of said city’s limits. 

Altogether, there were approximately 1006 men em¬ 
ployed in yard service, in the 51 yards outside of the 
Chicago Switching District, during the period covered by 
the Board’s investigation and hearings, hereinafter referred 
to. 

Inside the Chicago Switching District or Chicago Ter¬ 
minal, there were, at said time, approximately 267 men 
regularly employed in said yard service. 

All of said yard service within the 51 yards and in the 
Chicago Switching District, is the same—in substance and 
in effect—and is, likewise, the same as that performed by 
yard men in virtually all other yards throughout the entire 
United States. 

Also, all of said yard work and service is the same to¬ 
day, was the same during the period covered by the Board’s 
hearing and investigation and has constantly continued 
the same as prior to April 21,1920, with the exception that 
in 1929, mechanical car retardation was installed in one 
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yard—the Proviso yard within the Chicago Switching Dis¬ 
trict, so that these mechanical devices are therein controlled 
and operated by the ‘‘car retarder operators.” 

Up to April 21, 1920, the Brotherhood of Railroad 
Trainmen acted as the representative and authorized agent 
for all of the “yard men” in all of the yards throughout the 
(9) entire Chicago & North Western Railway Company. 

All of the foregoing is evidenced by the hereinafter 
referred to Record before said Board. 

Shortly prior to April 21, 1920, a strike arose not only 
upon the Chicago & North Western Railway Company 
lines, but upon many other railroad lines throughout the 
country, which strike was not authorized nor sanctioned by 
the Brotherhood of Railroad Trainmen, but which was, 
nevertheless, engaged in by many of the yard men on said 
carrier and on other railroads throughout the country. 

In order to aid the carrier, re-establish rail transpor¬ 
tation and properly serve business and the public at large, 
the Brotherhood of Railroad Trainmen entered into an 
agreement with the Chicago & North Western Railway 
Company and with the Order of Railway Conductors, 
whereby it was provided that—as of April 21, 1920—the 
then existing Chicago Switching District Agreement of De¬ 
cember 20, 1919 between the Brotherhood of Railroad 
Trainmen and the Chicago & North Western Railway Com¬ 
pany, was “turned over intact to the road men represented 
by the Order of Railway Conductors and the Brotherhood 
of Railroad Trainmen,” whereby road men—both “road 
conductors,” then represented by the 0. R. C., and “road 
brakemen,” then and now represented by the B. R. T.— 
were inducted into Yard service in the Chicago Switching 
District. 

In this “Yardmens” Memorandum of December 20, 
1919—covering the Chicago Switching District and then 
prevailing between the Brotherhood of Railroad Trainmen 
and the Chicago & North Western Railway Company as 
well as 18 other carriers—it was, in part, provided in 
Article III thereof, that—in “Defining Yard Work,” “the 
following shall be considered yard work, shall be handled by 
yardmen and shall be compensated for at not less than 
yard rates”:—“The switching of all freight and passenger 
equipment operating exclusively within the switching 
limits” of the Chicago Switching District. 
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In the aforementioned succeeding tri-party Memo¬ 
randum of April 21, 1920, wherein the preceding Agreement 
of December 20, 1919 was “turned over intact,” it was, in 
part, provided that:— 

“Yard work shall consist of work heretofore assigned 

to yard men in the Chicago Terminal District * * *,” 

(10) with certain then-created, comparatively few excep¬ 
tions, so that—as shown and evidenced before the Board— 
the handling and “switching of all freight and passenger 
equipment operating exclusively within the switching 
limits” of the Chicago Switching District, continued to be 
yard work and—as declared by each successive Agreement 
executed by the 0. R. C., as well as by custom and practice 
—switching of all freight and passenger equipment in the 
Chicago District has constantly been yard work up to the 
present hour. 

The “road conductors” who—bv virtue of the Memo- 

W 

randum of April 21, 1920—were and are allowed to per¬ 
form the work of yard “foremen” in the Chicago Switch¬ 
ing District, and who—when so engaged in such “yard” 
work—are named by the O. R. C., as yard “foremen (con¬ 
ductors),” are and have been performing regular and usual 
yard work, acting as part of the “yard crews,” receiving 
yard rates of pay and performing the same yard duties as 
the yard “foremen” and the same yard duties as were 
performed by “yard men” ever since April 21, 1920, and 
the same as performed by “yard men” on every railroad 
in this country. So, too, “road brakemen,” who, likewise, 
were then admitted into Yard service in the Chicago Dis¬ 
trict, have been and are performing Yard work as yard 
“helpers” or sometimes called “yard brakemen.” 

Said Agreement of April 21, 1920 also extended the 
seniority rights of road conductors to cover the above 
referred to comparatively few exceptions and it stipulated 
also that “in selecting or holding positions # * * formerly 
held by yard foremen or helpers, road conductors and train¬ 
men (road brakemen) will hold seniority jointly with em¬ 
ployees whose seniority is restricted to yard service.” 
Plaintiffs say that the proceedings before the National 
Mediation Board, herein referred to, and these proceedings 
in this Court, in no wise, affect, involve, concern or impinge 
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upon any of the seniority rights of any of the employees 
within the craft or class covered by said Invocation of De¬ 
cember 6th, 1935 and embraced within this action in this 
Court. 

As a matter of custom and practice, there have been 
and are many and distinctive features, recognized, em¬ 
ployed and distinguishing yard service from road service, 
(11) among which are the following: 

Employees in yard service receive different and a 
higher rate of pay than those performing road work, this 
difference being recognized by the B. R. T. Schedules, and 
by each of the succeeding 0. R. C. Schedules; yard crews 
have a “fixed” starting time, whereas road conductors 
are “called”; on a variety of railroad boards set forth in 
the Mediation Board Record and exhibits thereto, the yard 
men are listed either in separate columns and apart from 
road men on the same board, or on separate boards on 
which there are no road men. In no case were the names of 
men performing yard work intermingled with the names of 
men performing road work; on the Crew Dispatcher’s Rec¬ 
ord, known as Crew Sheet, all yard men are separately 
listed in the column headed—“Men Assigned to Yards,” 
while all men performing road work are listed separately 
and toward the left of said column; the carrier provides 
two different kinds of “Time Slips”—one being only for 
men performing yard work in the Chicago Switching Dis¬ 
trict as well as in all other yards of the C. & N. W. Railway 
Company, while the other is used for road men only; there 
is a separate Superintendent in the Chicago Switching Dis¬ 
trict for yard men and a different one for road men; the 
Superintendent for the yards has no authority on the road 
and the Superintendent of the road has no authority in the 
yards; the yard foreman has no rights outside of the yard; 
the C. & N. W. “Book of Rules” treats of vard men as a 
separate group in passing an examination in connection 
with the operating rules; particular Engines are assigned 
to yard service and work within yard limits only; yard men 
must at all times be in a position to exchange hand signals 
with one another and with the yard engine crew as well, 
whereas, members of the road crews perform their duties 
according to train orders; yard men work a substantial por¬ 
tion of their time on the ground and very frequently are 
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occupied getting onto and off cars; yard men are out in the 
open, unprotected from the elements, with the result that 
in icy, snowy, sleety, rainy and night seasons, the dangers 
are very great and therefore yard men must cooperate 
much more closely and must aid each other and work as a 
unit and as a crew much more united to each other than 
the practice out on the road, this, in part, accounting for 
the larger rate of pay in the yard than on the road; in 
(12) road service, there is a “Mile Measurement” basis (as 
an alternative) for computing pay, whereas, in yard service, 
it is solely on an hourly basis with no “Mile Measurement” 
connected therewith; the Carrier itself keeps yard service 
separate from road service; the Carrier has a Sheet or 
Form upon which is entered the names of all men who 
work in yard service in the different yards (including the 
“foremen” and so-called “foremen (conductors)” in the 
Chicago Terminal), this Sheet being filed in the Office of 
the Superintendent or Terminal office and showing the num¬ 
ber of men, number of engines and the like, in yard serv¬ 
ice; the Interstate Commerce Commission recognizes that 
there is yard service in the Chicago Terminal; in 1927 a 
wage award •was made by a nationally appointed Board 
granting 7^% increase to “Yard men alone” and that 
increase went to all the men performing yard work in the 
Chicago Terminal as well as to all yard men on the entire 
C. & N. W. system, whereas the men performing road work 
on the C. & N. W. did not receive any increase under this 
award; in 1928 there was an award of 6*4% granted to 
road men alone, the yard men in the Chicago Terminal of 
the C. & N. W., just as the yard men throughout the C. & 
N. W. System and throughout all carriers affected there¬ 
by, not having participated in the benefits of this award; 
the “Six Months Rule” which compelled men (who came in 
off the road into the Chicago Terminal to do yard work 
therein) to remain therein for six months and prohibited 
them from again going out on the road during that half 
year period (although comparatively recently abrogated), 
was another distinctive demarcation between road service 
on the one hand, and yard service in the Chicago Termi¬ 
nal, on the other hand; the service in the Chicago Switch¬ 
ing District as well as in all yards, is that of switching and 
the “making up” of trains, “breaking up” of trains and 
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the storage of cars, whereas, on road work, it is almost en¬ 
tirely that of running and operating trains and cars as a 
single unit over a well defined route. 

Each and all of the above set forth distinctive char¬ 
acteristics of “yard” service are applicable to and fit pre¬ 
cisely, what the so-called yard “foremen (conductors)” 
and yard “foremen” regularly do and perform and have 
regularly done and performed ever since April 21, 1920, in 
the Chicago Switching District. 

That each and all of said distinctions between yard 
(13) work and road work, and between the “yard” work 
carried on by said yard “foremen” and yard “foremen 
(conductors),” on the one hand, and road work carried on 
by road conductors outside of the Chicago Switching Dis¬ 
trict on the other hand, were presented to said Board dur¬ 
ing the hearing upon said Invocation and were made a part 
of the Record (and Exhibits) of said hearing, but said 
Board unwarrantedly and contrary to law, disregarded said 
facts, proof and distinctions and disregarded the fact that 
all of said employees constitute a part of the class or craft 
of “yardmen” a majority of whom had selected, chosen and 
designated the Brotherhood to be the representative of all 
of the employees in the said craft or class, and, as appears 
in “Exhibit 1” hereto attached,—because of certain con¬ 
tracts—dismissed said Invocation, thus permitting said 
yard “foremen (conductors)” and said yard “foremen” 
(employed as such in the Chicago Switching District), to 
continue to be represented by the Order of Railway Con¬ 
ductors, or (alternatively) the Board held it did not have 
the power or right to hold and declare such yard “fore¬ 
men (conductors)” and yard “foremen” to be a part of 
the class or craft of “Yard men” to be represented by the 
Brotherhood. Likewise—in disregard of said Railway La¬ 
bor Act—it dismissed the Invocation in regard to “car re¬ 
tarder operators,” who, also—contrary to said Act—are 
and thus continue to be represented by the 0. R. C. 

In the “Findings of Fact” in its said case R-218 in¬ 
volving the herein referred to Invocation of December 6, 
1935, under its subsections 2, 4 and 1, rendered October 
6, 1938, the National Mediation Board, “Concluded,” in 
variable language and terms, that:—the road conductors 
performing work in the Chicago Terminal are doing “the 
yard foremen’s work in the Chicago Switching District,” 
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and that “there are about 100 conductors doing yard fore¬ 
men’s work in this district,” and, “the rest of the yard 
foremen’s work in this district is done by conductors.” 

As further evidenced in the Record of the hearings 
before said Board—since the tri-partv Memorandum of 
April 21, 1920, the Order of Railway Conductors entered 
into a tri-partv Agreement under the date of November 
16th, 1922, executed by the Order of Railway Conductors, 
the Chicago and North Western Railway Company and the 
Brotherhood of Railroad Trainmen, and, thereafter, on the 
15th day of January, 1925, the Order of Railway Conduc- 
(14) tors, alone, entered into an Agreement with the Chi¬ 
cago & North Western Railway Company, and, on June 5, 
1931, the Order of Railway Conductors again entered into 
its own Memorandum with the Chicago & North Western 
Railway Company, and in each and all of these, the 0. R. C. 
subscribed and provided—“that the switching of all freight 
and passenger equipment operating exclusively within the 
switching limits of the Chicago Switching District, shall 
be considered yard work.” 

Of the total of approximately 1,225 of the employees of 
the Chicago & North Western Railway Company, employed 
in yard service, there were presented to the National Media¬ 
tion Board, on December 6, 1935, Authorizations in favor 
of the Brotherhood of Railroad Trainmen, signed by ap¬ 
proximately 692 of said “yard men,” including “yard 
men” in the 51 yards outside of the Chicago Switching Dis¬ 
trict as well as in the Chicago Switching District, so that 
a majority of all of said “yard men” throughout all of 
said railroad, authorized and designated, in writing, the 
B. of R, T. to act as their representative, in accordance with 
the requirements of the Railway Labor Act. That, among 
said Authorizations, were those of “yard men” in the 
Chicago Switching District or Chicago Terminal, including 
some of the yard “foremen.” and of the men therein re¬ 
ferred to as yard “foremen (conductors),” as well. 

A majority of all the craft or class of “yard men” on 
the Chicago & North Western Railway Company having 
designated, petitioned and requested, in writing, that the 
B. R. T. should represent all “yard men” on said carrier, 
according to the provisions of the Railway Labor Act, and 
the 0. R. C. claiming to represent and in fact, legislating 
for a minority of those of the craft or class of “yard men” 
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known as yard “foremen,” including those sometimes des¬ 
ignated as yard “foremen (conductors) ” and “car retarder 
operators,” a “dispute” arose and existed under the Rail¬ 
way Labor Act,” “among said carrier’s employees as to 
who (is) the representative of such employees,” and such 
“dispute” continues to exist under said Act. 

That—under the terms and provisions of the Railway 
Labor Act—such representatives legislate and act for the 
respective employees, as to working agreements with the 
carrier, relating to rates of pay, rules and working condi¬ 
tions, in all of which all of said yard employees are inter¬ 
ested. 

(15) Such questions are matters in which it is essential 
and guaranteed by the Railway Labor Act, that all “yard” 
employees interested should be represented and that such 
representation should be vested in an organization, agency 
or authority chosen by a majority of all of the men perform¬ 
ing “yard” service in all of the yards and switching dis¬ 
tricts of the Chicago & North Western Railway Company, 
and the “Order” of the Board made on October 6th, 193*8, 
dismissing the Invocation (herein referred to), on the 
ground that there was “no dispute such as is described in 
Section 2, Ninth, of the Railway Labor Act,” is erroneous, 
contrary to the facts, unsupported by the evidence adduced 
in, and the Record of the hearings before, the Board, is 
contrary to law and in violation of said Act, as well as be¬ 
ing a deprivation of the Constitutional rights of plaintiffs. 

That, in order to mend and cure such error, an Appli¬ 
cation for a Re-hearing was prayed of said Board, which 
was—on the 21st day of April, 1939—denied by said Board. 

6 . 

Plaintiff—.Joseph McGarrv—alleges he is a yard 
“FOREMAN” and that he refused to go out upon strike 
during the period preceding April 21, 1920 and, instead, 
remained on duty in the Chicago Switching District, 
throughout the entire period of said strike. That, prior to 
and when the Memorandum was entered into, among the 
Brotherhood of Railroad Trainmen, the Order of Railway 
Conductors and the Chicago & North Western Railway 
Company, on April 21,1920, this plaintiff—like others simi¬ 
larly situated—was then performing and continued pri- 
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marilv to perform his services as a yard ‘‘foreman ’ 9 and 
is still so employed and engaged, having acted as yard 
‘‘foreman” the majority of the time for more than 20 years 
—to the present time. That, as yard “foreman,” he and 
the others similarly situated, have acted as an integral part 
of the “yard crews” within the Chicago Switching District 
of the Chicago & North Western Railway Company, having 
received yard rates of pay and working under yard rules 
and supervision. 

This plaintiff further says that the National Mediation 
Board, in sub-section 1 of its “Findings of Fact” upon 
which the Board predicated its above-referred-to order of 
Dismissal of October 6, 1938, among other “Findings,” it 
(16) found and determined that:— 

“in the Chicago Switching District it (the Agreement 
between the Brotherhood of Railroad Trainmen and 
the Chicago & North Western Railway Company) 
covers the employment of * * * about 17 yard fore¬ 
men who have retained this employment since the 
spring of 1920.” 

This petitioner states that this “Finding of Fact” is 
erroneous and unwarranted; that the Record before said 
Board does not disclose that there were but 17 of such 
“foremen”; that—while working as yard “foremen” in the 
Chicago Terminal—neither he nor any of the others of such 
yard “foremen” in the Chicago Switching District are rep¬ 
resented or “covered” by the Agreement of the Brother¬ 
hood of Railroad Trainmen, but that, on the contrary, this 
complainant and the others of such yard “foremen” regu¬ 
larly performing “yard” service in said Chicago Switching 
District, are represented and “covered” by the Agreement 
of June 5, 1931 executed by the Order of Railway Conduc¬ 
tors alone and, against his will and contrary to his ex¬ 
pressed wish, he is represented—legislated for, by the said 
Order of Railway Conductors. 

That the said 0. R. C., as such representative of this 
complainant and of the others performing yard service, 
represents, speaks and legislates for, and fixes the rights, 
the -working agreements, rules and wages of yard “fore¬ 
men, ’ ’ all of which vitally and daily affect and concern this 
plaintiff and the others performing yard service as yard 
“foremen.” 
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Complainant says that he does not wish to be repre¬ 
sented by the Order of Railway Conductors, that he signed 
an Authorization for the Brotherhood of Railroad Train¬ 
men to represent him, that said Authorization was filed 
with the National Mediation Board on or about December 
6, 1935 and that others of said “foremen” are—to the per¬ 
sonal knowledge of this complainant—similarly situated. 

This plaintiff says that by reason of the erroneous and 
capricious action, “Findings of Fact,” Dismissal and 
Order of the National Mediation Board made and entered 
on October 6, 1938, in its case number R-218, this plaintiff 
and all others situated in a similar position, as well as a 
majority of all of the men employed as “yard men” on the 
Chicago & North Western Railway, have been and are de¬ 
prived of their lawful rights under the Railway Labor Act 
—of their right to join with and become a part of a ma¬ 
jority to select a representative of their own choosing for 
(17) all of the employees of the class or craft of “Yard 
men,” and have been deprived—without due process of law 
—of their respective property rights, as has this plaintiff 
been deprived, in contravention of the Constitution of the 
United States. 


7. 

Plaintiff—C. F. Hester—alleges that he is one of the 
so-called yard “FOREMEN (CONDUCTORS).” That im¬ 
mediately after the tri-partv Agreement of April 21, 1920, 
he—having been a “road conductor” on the Chicago & 
North Western Railway—came into the Chicago Terminal 
and left said road conductor work. That since April 21, 
1920, this plaintiff has regularly been performing work in 
the Chicago Terminal, primarily as yard “foreman,” al¬ 
though, by the 0. R. C., denominated as yard “foreman 
(conductor).” That he spent the majority of the period 
covered by the Board’s hearing and investigation, per¬ 
forming such yard service and that, theretofore as well as 
since, he has regularly performed said yard service. That, 
to his personal knowledge, said work so performed by him 
in the Chicago Terminal, has continually been the same 
since April 21, 1920, as was performed by yard “foremen” 
prior to April 21, 1920. That—as a so-called yard “fore¬ 
man (conductor)”—he works—as do all other so-called 
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yard “foremen (conductors)”—as an integral part of 
“yard crews,” receive yard rates of pay, work under a 
yard master and yard superintendent, work the hours 
designated for “yard men,” that he and all other so-called 
yard “foremen (conductors)” are required to, and do, 
make out daily Time Sheets and Time Reports, showing 
themselves as a part and parcel of the yard crews and re¬ 
cording themselves right along with the others of the yard 
crews, to wit: the “helpers,” and that, in all other respects, 
he and they are subject to the rules, regulations, time of 
reporting for work and all conditions which—in keeping 
with nation wide custom and practice—similarly affect 
“yard men” throughout said railroad. That he signed an 
Authorization designating and requesting the Brotherhood 
of Railroad Trainmen to act as his representative, and that 
—to his personal knowledge—others similarly situated and 
sometimes called yard “foremen (conductors)” in the Chi¬ 
cago Switching District, likewise signed such Authoriza¬ 
tions and designation, all of which were filed with the Na¬ 
tional Mediation Board on December 6th, 1935. 

(18) Plaintiff further says that he has been and still is 
compelled to permit the Order of Railway Conductors to 
act as his representative—legislator—whereas he does not 
wish it to represent him. 

That the rates of pay, the hours of work, the super¬ 
vision and the conditions of employment of this plaintiff as 
well as of others similarly situated, are governed, fixed and 
determined by the Agreement executed by Order of Rail¬ 
way Conductors, which organization has acted as the rep¬ 
resentative of this plaintiff and of others similarly situated, 
and which organization persists in so doing, notwithstand¬ 
ing that this plaintiff, that some others similarly situated, 
and that the majority of all “yard men” on the Chicago & 
North Western Railway have authorized and designated 
the Brotherhood of Railroad Trainmen to act as their rep¬ 
resentative. 

8 . 

This plaintiff—0. E. Smith—represents to this Court 
that he is a yard “HELPER” in the Chicago Terminal, of 
the Chicago & North Western Railway Company, that he 
w T as so regularly employed for a majority of his time, dur- 



Bill of Complaint 


33 


ing the period covered by the National Mediation Board. 
That he has largely been so employed since April 22, 1920, 
when—as a “road brakeman”—he came into the Chicago 
Terminal or Chicago Switching District. 

That the work so performed by him, as yard “helper,” 
has constantly been the same and is now the same as that 
performed in each and all of the 51 other yards of the Chi¬ 
cago & North Western Railway Company. That—both 
prior to April 21, 1920 and ever since—all yard “helpers” 
in the Chicago Terminal as well as throughout the said 
railroad, act in close conjunction with, immediately along¬ 
side of, very frequently interchangeably with, and much of 
the time do the same work as, the yard “foremen” and the 
so-called yard “foremen (conductors).” 

That, on many occasions and during many days but 
not during a majority of his time, he himself has acted as 
yard “foreman” and has been paid as yard “foreman” in 
the Chicago Switching District. 

That—as shown to the Board and as evidenced by the 
Record before it during its hearings in connection with this 
matter and said Invocation—the daily reports on the Time 
Sheets, contain the report of the said “yard foreman” and 
(19) yard “foreman (conductor) ” right along with and on 
the same Sheets with this plaintiff as yard “helper” and 
that this also exists as to all other yard “helpers” in the 
Chicago Switching District. 

That this plaintiff and all yard “helpers,” as well as 
all yard “foremen” and yard “foremen (conductors)” of 
the Chicago Switching District have and still do act as 
integral parts of “yard crews.” 

That because of the dangers inherent in the switching 
of freight cars within the Chicago Switching District and 
throughout the 51 other yards of said railroad, as well as 
in most freight switching yards on the railroads of this 
country, and in keeping with custom and practice—the yard 
“foremen” (whether called yard “foremen” or yard 
“foremen (conductors)”), the yard “helpers” and (to a 
somewhat lesser extent) the “switch tenders” must work 
together and in close conjunction with each other. That a 
failure so to do, would endanger the lives of the helper and 
of the foreman (by whatever name they may be called), as 
well as endangering the cars of the carrier and the con- 
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tents thereof. That it is necessary for the “helper” and 
the “foreman” (by whatever name designated), as well as 
the “switch tenders” (to a lesser degree), to signal to each 
other by manual or hand signals as distinguished from 
block signals, to signal during the periods of darkness by 
means of lantern alone, to apprise and protect each other 
against projecting corners of industrial plants, against 
other freight trains in the switching district and against 
the many narrow and dangerous curves and points that are 
constantly present; that in the separating or “breaking 
up” of cars and in the joining or “making up” thereof, as 
well as in the switching of cars, there are constant and con¬ 
tinuous dangers, against which the “helper” and the “fore¬ 
man” (by whatever name designated) must protect and 
guard each other and must assist and aid each other, and 
that, in the operation of switching throughout the great 
industrial area of the Chicago Switching District and 
throughout all of the other 51 switching yards of said rail¬ 
road, as well as in the switching districts of all other rail¬ 
roads of this country, the yard “foremen” (by whatever 
name called) and the yard “helpers” are and have been 
considered, deemed and treated as, and are, in fact, an in- 
(20) separable “yard crew,” constituting and making up a 
part and parcel of the class or craft of “yard men.” That 
all of this was evidenced before said Board during its 
hearings and appears in the Record thereof. 

This plaintiff says that he, together with the majority 
of the other “yard men” and yard “helpers” on the Chi¬ 
cago & North Western Railway, as well as some yard “fore¬ 
men” who have acted in that capacity both prior to and 
since April 21, 1920, and including some so-called yard 
“foremen (conductors)” who have acted as yard “fore¬ 
men” in the Chicago Switching District since April 21,1920, 
executed and filed with the National Mediation Board, Au¬ 
thorizations requesting and designating the Brotherhood 
of Railroad Trainmen to act as their representative on 
said railroad. 

This plaintiff says that all of the aforesaid facts, cus¬ 
toms, practices, conditions and circumstances were fully 
set forth before said Board at its hearing prior to October 
6, 1938, but that said Board, acting both capriciously and 
unlawfully, did, on October 6, 1938, dismiss the Invocation 
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of December 6, 1935 which was intended and aimed toward 
giving this plaintiff and others in similar situation, their 
rights under the Railway Labor Act. That, by said dis¬ 
missal, the said Board has deprived this plaintiff of his 
property rights, of his rights under the Railway Labor Act 
and of the rights guaranteed to him by the Constitution of 
the United States, and the same is true as to others similar¬ 
ly situated with this plaintiff, in that this plaintiff had and 
has the right to join with others constituting the majority 
of the class and craft of “yard men” on the Chicago & 
North Western Railway Company for the purpose of select¬ 
ing and designating a representative for all of the craft and 
class of “yard men,” and such a representative—the B. 
of R. T.—having so been selected and designated by a 
majority of said class and craft, the said Board, none-the- 
less disregarded said Authorizations, selection and designa¬ 
tion of said majority and dismissed the Invocation in its 
case R-218, contrary to law. 

(21) 9. 

This plaintiff—H. A. Bettin—represents to this Court 
that he is a “SWITCH TENDER” in the Chicago Switch¬ 
ing District. That he has been so engaged since the 24th 
day of December, 1919. That—as presented in testimony 
and evidence before said Board—it is necessary for this 
plaintiff and all other switch tenders to cooperate and co¬ 
ordinate with the yard foremen (by whatever name called) 
and with the yard “helpers,” in order to bring about 
greater efficiency for the railroad, and so as to avoid injury 
to the life and limb of the yard “foreman” (by whatever 
name called), the yard “helper” and himself. That it is 
necessary for the “yard crews”—which are made up of the 
yard “foreman” (by whatever name described) and the 
yard “helpers”—as well as for this plaintiff and all yard 
“helpers” to signal to each other by hand signals, by mouth 
—whistle, and—during the night—to signal by lanterns. 
That because of the great network of tracks in the Chicago 
Switching District and the Chicago Terminal, because of 
the large number of freight trains that are being switched, 
“made up” and “broken up” in said District, because of 
the limited space between tracks, the oft-prevailing snow, 
ice, sleet, rain and intense darkness, it is highly essential 
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that this plaintiff and all other “switch tenders” in said 
District, as well as all “switch tenders” throughout all of 
the 51 other yards of said railroad, work in close coopera¬ 
tion with the “yard crews.” That to fail so to do, would 
inevitablv result in loss of life and limb of the vard crews, 
in great loss of rolling stock to the railroad, in incalculable 
loss of merchandise to those who have shipped the same 
on said railroad, and would, indeed, result in chaos. 

This plaintiff says that—as evidenced before said 
Board—in the Chicago Switching District as well as in 
each and all of the 51 other yards of said railroad and 
throughout the country, this plaintiff and all other “switch 
tenders” are and—by custom and practice—have been 
deemed and regarded as belonging to the craft or class of 
“vard men” and that in said class or craft, the vard “fore- 
men” (by whatever name termed) the yard “helpers” and 
the “car retarder operators” have been deemed, under¬ 
stood and as a matter of custom have been regarded as per¬ 
forming “yard” service and as making up the majority 
of the class or craft of “yard men.” 

(22) Plaintiff says that he signed one of the Authoriza¬ 
tions designating and requesting that the Brotherhood of 
Railroad Trainmen be authorized to act as the representa¬ 
tive of this plaintiff. That, predicated upon the Authoriza¬ 
tions of this plaintiff and of a majority of all the “yard 
men” throughout said railroad, including some of the 
yard “foremen” and some of the so-called “foremen (con¬ 
ductors) ” in the Chicago Switching District, an Invocation 
was (on December 6th, 1935) presented to the National 
Mediation Board by the Brotherhood of Railroad Train- 
men, requesting that it be designated by said Board as the 
representative of all “yard men” on said railroad. That 
said Board held full and complete hearings in reference 
thereto, but that, on the 6th day of October, 1938, said 
Board—notwithstanding that such a majority of all yard 
men had so authorized and designated and that the 0. R. C. 
was and is, nevertheless, insisting upon acting and legis¬ 
lating for and representing the “foremen” and “foremen 
(conductors)” and the “car retarder operators” in the 
Chicago Terminal and that there thus is a “dispute” with¬ 
in the terms of the Railway Labor Act—did capriciously 
and unlawfully Dismiss the said Invocation, with the result 
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that the Order of Railway Conductors then and now has 
insisted upon representing (legislating for) the “foremen” 
and those entitled “foremen (conductors) ” in the Chicago 
Terminal, notwithstanding that said men so employed, 
have been and are performing “yard” service and are a 
part of the class and craft of “yard men” on said rail¬ 
road. 

10 . 

This plaintiff—H. McHart—represents to this Court 
that he is a “CAR RETARDER OPERATOR” in the Chi¬ 
cago Switching District of the C. & N. W. Railroad. That 
he has been so engaged since about June 1, 1929, in the 
Proviso Yard of said switching district. That it is neces¬ 
sary for this plaintiff to cooperate and coordinate his work 
with the work of the men in the yard in order to bring 
about greater efficiency for the carrier and so as to avoid 
accidents and injury to the “yard men,” the railroad cars 
and the contents thereof. 

This plaintiff says that—while working as “car re¬ 
tarder operator”—he is represented by both the B. of R. T. 
and the Order of Railway Conductors, bv virtue of an 
agreement which became effective June 1st, 1929, between 
(23) the 0. R. C. and the C. & N. IV. Railway Company and 
an identical agreement, of the same date, between the 
B. R. T. and the C. & N. W. Railway Company. 

This plaintiff says that he signed one of the Au¬ 
thorizations designating and requesting that the Brother¬ 
hood of Railroad Trainmen be authorized to act as the rep¬ 
resentative of this plaintiff, because he does not wish to 
be represented by the Order of Railway Conductors. That, 
predicated upon the Authorizations of this plaintiff and 
of a majority of all the “yard men” throughout said rail¬ 
road, including some of the yard “foremen” and some of 
the so-called “foremen (conductors)” in the Chicago 
Switching District, an Invocation was (on December 6th, 
1935) presented to the National Mediation Board by the 
Brotherhood of Railroad Trainmen, requesting that it be 
designated by said Board as the representative of all “yard 
men” on said railroad. That said Board held full and 
complete hearings in reference thereto, but that, on the 
6th day of October, 1938, said Board did capriciously and 
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unlawfully dismiss said Invocation, notwithstanding that 
such a majority of all “yard men” had so authorized and 
designated, and with the result that the 0. R. C. was and 
is, nevertheless, insisting upon acting and legislating for 
and representing the “foremen” and “foremen (con¬ 
ductors)” in the Chicago Terminal, and notwithstanding 
that the 0. R. C. was and is, nevertheless, insisting upon 
being one of the representatives acting and legislating for 
and representing the “car retarder operators” in the Chi¬ 
cago Terminal, there thus being a “dispute” among the 
employees of the Chicago & North Western Railway Com¬ 
pany within the terms of the Railway Labor Act. 

11 . 

Each and all of the plaintiffs say that the Railway 
Labor Act of 1934 assures and guarantees to these indi¬ 
vidual plaintiffs, respectively, and to all other employees of 
this railroad, “the right to organize and bargain col- 
' lectivelv through representatives of their own choosing. 
The majority of any class or craft of employees shall have 
the right to determine who shall be the representative of 
the craft or class for the purposes of said act.” That said 
National Mediation Board, having been presented with a 
majority of Authorizations from all of the “yard men” of 
(24) said railroad, including some of the so-called “fore¬ 
men (conductors) ” and “foremen” and “car retarder oper¬ 
ators” in the Chicago Switching District, refused “to cer¬ 
tify” the said Brotherhood of Railroad Trainmen as the 
“designated and authorized representative” of all of the 
yard men on said railroad, and refused and failed “to take 
a secret ballot of the employees involved or to utilize any 
other appropriate method of ascertaining the names of 
their duly designated and authorized representatives,” and 
refused and failed to “designate who may participate in 
such an election” but, instead, said Board, on October 6, 
1938, dismissed said Invocation, disregarded the Railway 
Labor Act and all of said Authorizations and disregarded 
the evidence and testimony furnished and placed before it, 
and, thereby, deprived each of these plaintiffs, and all of 
the men regularly performing yard service and being in the 
craft or class of yardmen on said railroad, of their re¬ 
spective rights guaranteed to them by said Railway Labor 
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Act. That such conduct of said Board constitutes a failure 
upon its part to perform the duty enjoined upon it by said 
Railway Labor Act, is an unlawful, capricious and unwar¬ 
ranted determination and act on the part of said Board 
and it is a deprivation of the rights of each and all of these 
plaintiffs, of all others similarly situated and of a majority 
of all of the men performing “yard” service on said rail¬ 
road and a majority of all of the men constituting the class 
and craft of “yard men” on said railroad, and has also 
deprived these plaintiffs, as well as a majority of all of the 
men in the craft and class of “yard men,” of their property 
rights guaranteed to them by the Constitution of the 
United States. 

That each and all of the plaintiffs—separately as well 
as collectively—have a vital interest in the person or or¬ 
ganization which may rightfully act as the representative 
of all of the employees engaged in “yard” work and of all 
of the employees in the class or craft of “yard men” upon 
said railroad, and that each of the individual plaintiffs is 
vitally interested in the class or craft of “yard men,” in 
the work performed by all of the men in “yard” service 
and in the selection of the representative of all of the 
men rendering “yard” service and of all of the men con¬ 
stituting the class or craft of “yard men” on said carrier. 

(25) That—upon the C. & N. W. Railway as well as by 
custom and practice—the class or craft of “yard men,” 
is made up of yard “foremen,” of those sometimes referred 
to as “foremen (conductors),” yard “helpers,” “switch 
tenders” and “car retarder operators.” 

That over a period of many years, it has been the cus¬ 
tom, practice and established rule that the kind of work 
and the rate of pay or the kind of work or the rate of pay 
shall control in the classification of railway employees, and 
that the mere title or name assumed or given to such em¬ 
ployees, shall not be the controlling factors. That, among 
other evidence of this, placed before said Board and found 
in the Record before it, are both the so-entitled “Cleveland 
Compact” and the “Co-operative Agreement,” to each of 
which the 0. R. C. was signatory; copies of which are at¬ 
tached to and form a part of said Record and Exhibits be¬ 
fore said Board. 

That each and all of said yard “foremen” and each 
and all of said so-called yard “foremen (conductors)” and 
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unlawfully dismiss said Invocation, notwithstanding that 
such a majority of all “yard men” had so authorized and 
designated, and wdth the result that the 0. R. C. was and 
is, nevertheless, insisting upon acting and legislating for 
and representing the “foremen” and “foremen (con¬ 
ductors)” in the Chicago Terminal, and notwithstanding 
that the 0. R. C. was and is, nevertheless, insisting upon 
being one of the representatives acting and legislating for 
and representing the “car retarder operators” in the Chi¬ 
cago Terminal, there thus being a “dispute” among the 
employees of the Chicago & North Western Railway Com¬ 
pany within the terms of the Railway Labor Act. 

11 . 

Each and all of the plaintiffs say that the Railway 
Labor Act of 1934 assures and guarantees to these indi¬ 
vidual plaintiffs, respectively, and to all other employees of 
this railroad, “the right to organize and bargain col¬ 
lectively through representatives of their own choosing. 
The majority of any class or craft of employees shall have 
the right to determine who shall be the representative of 
the craft or class for the purposes of said act.” That said 
National Mediation Board, having been presented with a 
majority of Authorizations from all of the “yard men” of 
(24) said railroad, including some of the so-called “fore¬ 
men (conductors) ” and “foremen” and “car retarder oper¬ 
ators” in the Chicago Switching District, refused “to cer¬ 
tify” the said Brotherhood of Railroad Trainmen as the 
“designated and authorized representative” of all of the 
yard men on said railroad, and refused and failed “to take 
a secret ballot of the employees involved or to utilize any 
other appropriate method of ascertaining the names of 
their duly designated and authorized representatives,” and 
refused and failed to “designate who may participate in 
such an election” but, instead, said Board, on October 6, 
1938, dismissed said Invocation, disregarded the Railway 
Labor Act and all of said Authorizations and disregarded 
the evidence and testimony furnished and placed before it, 
and, thereby, deprived each of these plaintiffs, and all of 
the men regularly performing yard service and being in the 
craft or class of yardmen on said railroad, of their re¬ 
spective rights guaranteed to them by said Railway Labor 



Bill of Complaint 


39 


Act. That such conduct of said Board constitutes a failure 
upon its part to perform the duty enjoined upon it by said 
Railway Labor Act, is an unlawful, capricious and unwar¬ 
ranted determination and act on the part of said Board 
and it is a deprivation of the rights of each and all of these 
plaintiffs, of all others similarly situated and of a majority 
of all of the men performing “yard” service on said rail¬ 
road and a majority of all of the men constituting the class 
and craft of “yard men” on said railroad, and has also 
deprived these plaintiffs, as well as a majority of all of the 
men in the craft and class of “yard men,” of their property 
rights guaranteed to them by the Constitution of the 
United States. 

That each and all of the plaintiffs—separately as well 
as collectively—have a vital interest in the person or or¬ 
ganization which may rightfully act as the representative 
of all of the employees engaged in “yard” work and of all 
of the employees in the class or craft of “yard men” upon 
said railroad, and that each of the individual plaintiffs is 
vitally interested in the class or craft of “yard men,” in 
the work performed by all of the men in “yard” service 
and in the selection of the representative of all of the 
men rendering “yard” service and of all of the men con¬ 
stituting the class or craft of “yard men” on said carrier. 

(25) That—upon the C. & N. W. Railway as well as by 
custom and practice—the class or craft of “yard men,” 
is made up of yard “foremen,” of those sometimes referred 
to as “foremen (conductors),” yard “helpers,” “switch 
tenders” and “car retarder operators.” 

That over a period of many years, it has been the cus¬ 
tom, practice and established rule that the kind of work 
and the rate of pay or the kind of work or the rate of pay 
shall control in the classification of railway employees, and 
that the mere title or name assumed or given to such em¬ 
ployees, shall not be the controlling factors. That, among 
other evidence of this, placed before said Board and found 
in the Record before it, are both the so-entitled “Cleveland 
Compact” and the “Co-operative Agreement,” to each of 
which the 0. R. C. was signatory; copies of which are at¬ 
tached to and form a part of said Record and Exhibits be¬ 
fore said Board. 

That each and all of said yard “foremen” and each 
and all of said so-called yard “foremen (conductors)” and 
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“car retarder operators’* are required to, and actually do 
perform “yard” service while so engaged and, when so em¬ 
ployed and engaged, become and are a part of the class or 
craft of “yard men.” 

That the representative of such “foremen” and of such 
so-called “foremen (conductors)” and “car retarder oper¬ 
ators,” working in yard service and employed as such yard 
men, is to be chosen by the designation or authorization or 
vote of a majority of all men actually engaged in “yard” 
service during not less than the majority of their time of 
employment covering a reasonable period prior to such elec¬ 
tion, authorization or designation. 

That neither said “foremen” nor said so-called “fore¬ 
men (conductors)” nor “car retarder operators” in the 
Chicago Terminal, have the right—under the Railway La¬ 
bor Act—to retain, choose, designate or elect a representa¬ 
tive of their own choice without considering, heeding and 
giving obedience to the designation, the selection, the au¬ 
thorization or the election by a majority of all of the em¬ 
ployees regularly and actually engaged on said railroad in 
“yard” service and constituting the majority of the class 
and craft of “vard men.” 

(26) That, as a result of said Authorizations which 
were signed in favor of the Brotherhood of Railroad Train¬ 
men, by a majority of all of the “yard” men on said rail¬ 
road, an Invocation was presented by said Brotherhood of 
Railroad Trainmen to the National Mediation Board, on or 
about the 6th day of December, 1935, together with the Au¬ 
thorizations of a majority of all of the “yard men” on said 
railroad. 

That, by reason of a majority of all of the employees 
actually performing “yard” service and a majority of all 
of the class or craft of “yard men” on the Chicago & North 
Western Railway having thus designated, selected, au¬ 
thorized and empowered the Brotherhood of Railroad 
Trainmen to act for them and for the entire class or craft 
of “yard men,” and by virtue of the fact that a portion of 
said class or craft of “yard men,” namely the yard 
“foremen” and those sometimes known as yard “foremen 
(conductors) ” and “car retarder operators” are now being 
represented by, and legislated for by, the Order of Railway 
Conductors, and by reason of the fact that some of said 
portion of said craft or class of “yardmen” do wish to be 
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represented by and legislated for, by said Order, even 
though the group so represented by said Order is but a part 
and parcel—a minority—of the employees actually per¬ 
forming ‘‘yard” service and but a portion of the class or 
craft of “yard men” on said railroad, and, further, by 
reason of the fact that some members of said minority 
group signed authorizations in favor of the B. R. T., there 
arose and was thereby presented to the National Mediation 
Board, a “dispute among said carrier’s employees as to 
w r ho is the representative of such employees ’ ’ and it became 
“the duty of the Mediation Board, upon request of either 
party to the “dispute,” to investigate such “dispute” and 
to certify to both parties, in writing, within 30 days after 
the receipt of the Invocation of its services, the name or 
names of the individuals or organizations that have been 
designated and authorized to represent the employees in¬ 
volved in the dispute, and certify the same to the carrier.” 
That, instead of performing its duty, said Board, unlaw¬ 
fully, capriciously and in violation of the duties enjoined 
upon it by the Railway Labor Act, on the 6th day of Octo¬ 
ber, 1938, dismissed said Invocation; disregarded all of said 
Authorizations of said majority of the craft or class of 
“yard men” on the Chicago & North Western Railroad, 
(27) made “Findings of Fact” in contravention of the true, 
evidenced and actual facts, held and decreed that there was 
no “dispute” within the meaning of the Railway Labor 
Act, and deprived each and all of these plaintiffs of their 
respective property rights and set at naught the rights of 
each and all of these plaintiffs guaranteed to them, respec¬ 
tively, by the said Railway Labor Act and by the Consti¬ 
tution of the United States. 

That, in fact and in law, a “dispute” among the Chi¬ 
cago & North Western Railway Company employees “as to 
who (is) the representative of such employees designated 
and authorized in accordance with the requirements of said 
Act” did arise and exist and does still exist within the 
terms of Sec. 2, Ninth and Sec. 2, Fourth of the Railway 
Labor Act. 

Plaintiffs say that the above referred to “Dismissal” 
of October 6th, 1938, together with the “Findings of Fact” 
and the “Conclusions” thereof, are marked Exhibit 1, here¬ 
to attached, made a part hereof, and it is prayed that the 
Court may consider the same as a part of this petition. 
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12 . 

Each and all of the plaintiffs allege that the afore¬ 
said acts and actions of the defendant National Mediation 
Board were and are arbitrary and unlawful in that: 

(a) Said National Mediation Board failed to perform 
its duty enjoined upon it by the Railway Labor Act; 

(b) The National Mediation Board disregarded the 
rights of the majority of employees of the Chicago & North 
Western Railway Company who are and, during the period 
covered by the hearings before said Board, were perform¬ 
ing “yard” service on said railroad and who constitute 
the majority of the class or craft of “yard men” on said 
railroad; 

(c) That the “Findings of Fact” are not predicated 
upon, but are in contradiction of the evidence, the testi¬ 
mony and the facts produced before the Board at said hear¬ 
ings; 

(d) That the acts and actions of said Board have re¬ 
sulted in there continuing to be two representatives for 
one class or craft of employees of said railroad, to wit:— 
two representatives for the class or craft of “yard men” 
and of the men performing “yard” service on said rail- 
(28) road, one of said representatives acting as such, con¬ 
trary to the expressed wish and without being chosen by, 
the majority of said craft or class; 

(e) That the Board has acted contrary to, and in 
violation of the terms of the provisions of the Railway 
Labor Act, as amended, in violation of the respective rights 
of each of the plaintiffs under said Act, and that the acts 
of said Board are in derogation of the respective property 
rights of each of the individual plaintiffs and of the Broth¬ 
erhood of Railroad Trainmen as guaranteed by the Con¬ 
stitution of the United States; 

(f) That the National Mediation Board has assumed 
powers and authority not delegated to it nor vested in it by 
the terms and provisions of the Railway Labor Act as 
amended; 

(g) That, in carrying out the administrative duties 
vested in it by the said Railway Labor Act, as amended, 
the said Board has exceeded its authority, has assumed and 
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has read into said Act, interpretations, policies and provi¬ 
sions not contained in and not authorized by said Act, and 
has attempted to determine the rights of the plaintiffs and 
all others similarly situated, by adopting and acting upon 
said interpretations and provisions not contained in and 
not provided for by said Act of Congress; and 

(h) The said Board has disregarded and failed to 
recognize that a “dispute” does exist within the terms 
and meaning of Sec. 2, Ninth and Sec. 2, Fourth of the 
Railway Labor Act and has disregarded and failed to rec¬ 
ognize that the Authorizations of the admitted majority of 
all of the “yard men” employed by said railroad, consti¬ 
tutes a majority of said craft or class of “yard men” and 
that said designation and Authorizations are binding upon 
all of the class or craft of all of the “yard men” on said 
railroad including all yard “foremen” and the so-called 
yard “foremen (conductors)” and “car retarder opera¬ 
tors”; and 

(i) That the acts and actions of the said National 
Mediation Board have denied to each and to all of these 
plaintiffs as w T ell as to the majority of the class or craft 
of “yardmen,” “the right to organize and bargain col¬ 
lectively through representatives of their own choosing,” 
(29) and have denied to each of the individual plaintiffs 
herein and to all of the class or craft in whose behalf they 
are petitioning this Court, the right of “the majority of 
said craft or class of employees to determine who shall be 
the representative of the craft or class” of “yard men,” 
“for the purposes of” the Railway Labor Act; 

(j) That the said Board has based its “Findings of 
Fact,” its “Conclusions” and its “Dismissal” solely and 
entirely on certain Agreements or Schedules, whereas the 
purpose of the Railway Labor Act is to allow and guaran¬ 
tee to “the majority of any class or craft of employees the 
right to determine who shall be the representative of such 
class or craft for the purposes of” the Railway Labor Act, 
without being entirely confined by, and without being com¬ 
pletely controlled by the Existing Agreements or Sched¬ 
ules; 

(k) That the said Board had treated the Invocation 
and the Dismissal resulting thereunder, upon the basis as 
though the said matter before said Board was a contest 
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between the Order of Railway Conductors, on the one hand, 
and the Brotherhood of Railroad Trainmen, on the other 
hand, whereas the Authorizations, the designation and 
selection by the majority of the “yard men” on said rail¬ 
road, the hearings in reference thereto, the “dispute” aris¬ 
ing as a result thereof and the rights guaranteed to the em¬ 
ployees, is primarily a matter which mainly concerns the 
employees of said railroad as defined and provided by the 
Railway Labor Act and is not principally a matter of con¬ 
test between two organizations. 

13. 

Each of the plaintiffs separately and all collectively 
allege that they are threatened with irreparable injury 
and damage by reason of the aforesaid arbitrary, capri¬ 
cious, unlawful and unconstitutional action of the defend¬ 
ant National Mediation Board; 

By reason of the provisions of the Railway Labor Act, 
as amended, which make it mandatory upon the defendant 
carrier—the Chicago & North Western Railway Company, 
to continue to deal with the Order of Railway Conductors 
as the representative of the aforesaid yard “foremen” 
and so-called yard “foremen (conductors)” and “car re¬ 
tarder operators,” and by reason of the fact that the said 
Railway Company and the said Order of Railway Conduc- 
(30) tors do and will continue to deal with each other as 
though the Order of Railway Conductors were the legally 
authorized, designated and chosen representative of some 
of the class or craft of yard men, to wit:—yard “foremen” 
and yard “foremen (conductors)” and “car retarder oper¬ 
ators” in the Chicago Terminal, whereas the Order of Rail¬ 
way Conductors has no lawful right and no existing au¬ 
thority so to act as such representative; that said railway 
company and said Order of Railway Conductors may and 
can negotiate and agree upon new arrangements, contracts 
or amendments which may work new or other harm to the' 
individual plaintiffs and to the plaintiff Brotherhood of 
Railroad Trainmen, by reason of the fact that the present 
Agreement and Schedule existing between the Order of 
Railway Conductors and the said Railroad is and con¬ 
tinues to be an infringement upon the individual plaintiffs 
herein, as well as upon the plaintiff Brotherhood of Rail- 
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road Trainmen, and by reason of the fact that the afore¬ 
said acts and actions of the defendant National Mediation 
Board interfere with and infringe upon the rights of each 
of the individual plaintiffs and of all of the craft and class 
of “yardmen” for whom plaintiffs are petitioning, to or¬ 
ganize, contract and deal for all of said craft, as the ma¬ 
jority of said craft in their own judgment and discretion 
may choose to do, and interferes with and infringes upon 
the rights of the majority of the craft or class of “yard 
men” (including these individual plaintiffs) to select and 
deal through a representative of their own choosing, each 
and all of the plaintiffs allege that they have no adequate 
remedy at law and that each of them is remediless, save and 
except through the interposition of this Honorable Court. 

14. 

Whereby, the premises considered, the plaintiffs and 
each of them, respectfully pray that: 

1. The United States Writ of Subpoena may issue, 
commanding the defendant, National Mediation Board, 
Otto S. Beyer, George A. Cook and David J. Lewis, and 
Chicago & North Western Bailway Company and the 
Order of Railway Conductors of America, to appear and 
answer the exigencies of this Bill; and 

(31) 2. This Court enter an order forthwith directing 
the defendant, National Mediation Board, to certify to this 
Court, and to deposit with the Clerk thereof, the transcript 
of the testimony and proceedings before said Board, to¬ 
gether with all exhibits received in evidence in its case No. 
R-218, constituting the Record upon which the said Board 
purportedly based its “Findings of Fact” and “Con¬ 
clusions” and “Dismissal,” as entered and filed by it on 
October 6, 1938. 

3. The defendants, National Mediation Board, Otto S. 
Beyer, George A. Cook and David J. Lewis and each of 
them and their officers, assistants, agents and employees 
and all persons acting under their authority, direction and 
control be enjoined from enforcing or taking any further 
steps looking toward the enforcement of its Order of Dis¬ 
missal of October 6,1938 in its case No. R-218; and 
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4. An order of this Court directing said Board to set 
aside, annul and vacate its “Findings of Fact,” its “Con¬ 
clusions” and its “Order 6f Dismissal” of October 6, 1938, 
in said Board’s case R-218; 

5. An order directing the said Board to grant and to 
fulfill the above referred to Invocation filed before said 
Board on December 6,1935, by the Brotherhood of Railroad 
Trainmen, so as to designate the Brotherhood of Railroad 
Trainmen as the duly authorized, designated and selected 
representative of all of the “yard men” employees of the 
Chicago & North Western Railway Company, including all 
of the yard “foremen,” yard “helpers,” “switch tenders,” 
“car retarder operators” and the so-called “foremen (con¬ 
ductors) ” and that all of said employees in all of the yards 
of said railroad be treated and counted as one craft or class 
and their Authorizations be considered as being and com¬ 
ing from one craft or class, and that said Board be directed 
and ordered to notify all parties in interest that said Order 
of Dismissal of October 6, 1938 has been vacated, cancelled 
and set aside; 

6. That this Court decree that said Order of Dismissal 
of October 6, 1935 be held to be null, void and of no effect; 
and 

(32) 7. That this Court order said Board and said in¬ 
dividuals of said Board to certify the Brotherhood of Rail¬ 
road Trainmen as the duly designated and authorized rep¬ 
resentative of all of the class and craft of “yard men” em¬ 
ployees of the Chicago & North Western Railway Com¬ 
pany; 

8. That the defendant, the Order of Railway Con¬ 
ductors and its officers, agents and employees and any and 
all persons acting under its authority, direction or control 
be enjoined from: 

(a) Recognizing or acting upon the said “Order of 
Dismissal” made and entered by the National Mediation 
Board on October 6, 1938, in the said Board’s case R-218, 
wherein said Board dismissed the Invocation of the 
Brotherhood of Railroad Trainmen and its Application 
(filed December 5,1935) in connection with all “yard men” 
employees of and upon the Chicago & North Western Rail¬ 
way Company; 
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(b) In any manner acting as tbe designated or au¬ 
thorized representative of the craft or class of “yard men” 
employees on the Chicago & North Western Railway Com¬ 
pany, including the yard “foremen,” yard “helpers,” 
“switch tenders,” “car retarder operators” and the so- 
called yard “foremen (conductors)” employed in any of 
the yards of said railroad; 

(c) Entering into any negotiations for, or negotiating 
any schedule, contract, or Agreement with the Chicago & 
North Western Railway Company, concerning or affecting 
any of the yard employees upon said railroad, including 
yard “foremen,” yard “helpers,” “switch tenders,” “car 
retarder operators,” and so-called yard “foremen (con¬ 
ductors) ”; 

9. That this Court enter a decree certifying the 
Brotherhood of Railroad Trainmen as the duly designated 
and authorized representative of the craft or class of “yard 
men” employees of the Chicago & North Western Railway 
Company, including all of the yard “foremen,” yard 
“helpers,” “switch tenders,” “car retarder operators,” 
and the so-called yard “foremen (conductors)”; 

10. That this Court, by decree, declare the individual 
plaintiffs in this action and each of them, to be:— 

(a) Members of the craft or class of “yard men” 
employees of the Chicago & North Western Railway Com¬ 
pany; 

(33) (b) Persons interested in a dispute involving 
such craft or class of employees, within the purview and 
meaning of the Railway Labor Act, as amended June 21, 
1934; 

(c) Entitled to participate in any election or secret 
poll and otherwise to have a voice in the designation and 
authorization of the representative of said craft or class 
of employees; 

11. That this Court issue its order directed to each 
and all of the defendants herein, requiring them, and each 
of them, to show cause, if any they have, on a day to be 
fixed by this Court, why an injunction pendente lite should 
not be granted restraining each and all of the defendants 
from doing any of the things concerning which a final in¬ 
junction is prayed for in this Bill of Complaint, pending 
a final determination in this cause. 
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12. That this Court may grant such other and further 
relief, as to the Court may seem just, proper and equitable. 

Brotherhood of Railroad Trainmen, 

Plaintiff, 

By (signed) S. R. Harvey, 

Assistant President, 

(signed) Joseph McGarry, 
Plaintiff, 

(signed) C. F. Hester, 

Plaintiff, 

(signed) Otto E. Smith, 
Plaintiff, 

(signed) Herman A. Bettin, 
Plaintiff, 

(signed) Herbert R. McHart, 
Plaintiff. 

(34) (signed) James Metzenbaum, 

Counsel for Plaintiffs, 

1910 Union Commerce Building, 
Cleveland, Ohio. 

(signed) John P. Devaney, 

Associate-Counsel for Plaintiffs, 
Washington, D. C., 

Rust Bldg.—1001—15th St. N. W. 


State of Ohio, 

County of Cuyahoga, ss. 

S. R. Harvey, being first duly sworn on oath, deposes 
and says that he is a member of, and is the Assistant Presi¬ 
dent of, the Brotherhood of Railroad Trainmen, a volun¬ 
tary association as more particularly appears in the fore¬ 
going Bill of Complaint; that he has personal knowledge of 
the matters and things related in said Bill of Complaint 
and is authorized to verify the same in behalf of said 
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Brotherhood; that he has read the foregoing Bill of Com¬ 
plaint, knows the contents thereof, and says that the mat- 
(35) ters and things therein alleged are true according to 
the best of his knowledge, information and belief. 

(signed) S. R. Harvey. 

Sworn To Before Me, and subscribed in my presence, 
at Cleveland, Ohio, this 3rd day of August, 1939. 

(signed) John R. Williams, 
(Notarial Seal) Notary Public. 

John R. Williams.—My commission 
expires September 7th, 1940. 

State of Illinois, 

Cook County, ss. 

Joseph McGarry, C. F. Hester, Otto E. Smith, H. A. 
Bettin and H. McHart, each of whom being first duly sworn, 
deposes and says that he, respectively, is one of the plain¬ 
tiffs in the foregoing Bill of Complaint; that he has per¬ 
sonal knowledge of the matters and things related therein; 
that he has read the foregoing Bill of Complaint, knows 
the contents thereof and says that the matters and things 
therein alleged are true according to the best of his knowl¬ 
edge, information and belief. 

(signed) Joseph McGarry, 

(signed) C. F. Hester, 

(signed) Otto E. Smith, 

(signed) Herman A. Bettin, 
(signed) Herbert R. McHart. 

Sworn To Before Me, and subscribed in my presence, 
at Chicago, Illinois, this day of August, 1939. 

(signed) Joseph L. Curtis, 

(Notarial Seal) Notary Public. 
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ITEM 4. 

The Answer of the Government and Board. 


(46) ANSWER OF DEFENDANTS NATIONAL MEDIA- 

TION BOARD, OTTO S. BEYER, GEORGE A. COOK, 
AND DAVID J. LEWIS. 

Come now the defendants National Mediation Board, 
Otto S. Beyer, George A. Cook, and David J. Lewis (here¬ 
inafter referred to in this answer as “defendants”) and 
for answer to the complaint respectfully state: 

1. Defendants admit the allegations contained in Para¬ 
graph 1 of the complaint, except that they deny knowledge 
or information sufficient to form a belief as to whether the 
Brotherhood of Railroad Trainmen is the legally author¬ 
ized representative for purposes of collective bargaining of 
the yard foremen or yard foremen conductors employed in 
the Chicago Terminal of the Chicago and Northwestern 
Railway Company. 

2. Whether or not yard foremen employed in the Chi¬ 
cago Terminal by the Chicago and Northwestern Railway 
Company are members of the class or craft of yardmen de¬ 
pends on the legal effect of certain contracts entered into 
between the Order of Railway Conductors, the Brotherhood 
of Railroad Trainmen and the Railway Company, as to 
■which question of law these defendants express no opinion. 
Defendants admit the remaining allegations contained in 
Paragraph 2 of the complaint. 

3. Defendants deny the allegations contained in Para¬ 
graph 3 of the complaint. 

(47) 4. Defendants aver that the allegations contained 
in Paragraph 4 of the complaint are conclusions of law 
which need not be answered and that the Railway Labor 
Act speaks for itself; nevertheless, defendants admit the 
allegations in said paragraph. 

5. Defendants admit the allegations contained in Para¬ 
graph 5 of the complaint, excepting that: 

(a) Defendants aver that many of the men who per¬ 
form the work of yard foremen in the Chicago Terminal 
also have rights on the road and are entitled to work on 
the road. (Page 8, 2nd paragraph.) 
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(b) Defendants aver that there are approximately 300 
rather than approximately 267 men employed in yard serv¬ 
ice in the Chicago Terminal. (Page 8, 5th paragraph.) 

(c) Defendants express no opinion as to the legal ques¬ 
tion whether under agreements executed by the Order of 
Railway Conductors all switching within the Chicago 
Switching District is and has been yard work. (Page 10, 
top.) 

(d) Defendants aver that although employees in yard 
service receive higher hourly and daily rates of pay than 
employees in road service the latter may obtain higher 
monthly wages because of other provisions of the schedules 
applicable to them. (Page 11, top, and last 4 words on 
page 11 and top of page 12.) 

(e) Defendants deny that yard foremen in the Chicago 
Terminal have no rights outside of the vard. (Page 11, line 
21 .) 

(f) Defendants deny that they unwarrantedlv and con¬ 
trary to law disregarded the facts and evidence submitted 
to them in the proceeding held before the National Media¬ 
tion Board and that they acted unlawfully in dismissing the 
Invocation of services filed by the Brotherhood of Railroad 
Trainmen. These defendants aver that they are not re¬ 
quired to answer the plaintiffs’ characterization of the find- 
(48) ings and conclusions filed by the Board, inasmuch as 
the said findings and conclusions speak for themselves. 

(g) Although defendants admit that among the au¬ 
thorizations filed by the Brotherhood of Railroad Trainmen 
were some filed by yard foremen and yard foremen (conduc¬ 
tors), they aver that the number of such authorizations was 
not even close to a majority of the yard foremen or yard 
foremen (conductors) in the Chicago Terminal (second 
paragraph, p. 14). 

(h) Defendants deny that a dispute arose and existed 
and continues to exist under the Railway Labor Act among 
the carrier’s employees as to who is the representative of 
any class or craft of the employees employed by the Chicago 
and Northwestern Railway Company. 

(i) Defendants aver that the last paragraph on page 
14 and the first six lines on page 15 contain conclusions of 
law which they are not required to answer. 
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(j) Defendants deny that the order of the Board on 
October 6, 1938, dismissing the Invocation is erroneous, 
contrary to the facts, unsupported by the evidence in the 
record of the hearings before the Board, contrary to law, 
and in violation of the Railway Labor Act, as well as de¬ 
priving plaintiffs of their constitutional rights. (Page 15.) 

(k) As to whether yard foremen in the Chicago Ter¬ 
minal of the Chicago and Northwestern Railway Company 
are members of the craft of yardmen, defendants refer to 
Paragraph 2 of this answer. 

6. (a) Defendants deny knowledge or information 
sufficient to form a belief as to the truth of the allegations 
contained in the first paragraph of Paragraph 6 of the com¬ 
plaint, except that they admit that the plaintiff Joseph Mc- 
Garrv is a yard foreman and that yard foremen have acted 
as an integral part of the yard crews within the Chicago 
(49) switching district of the Chicago and Northwestern 
Railway Company and that they have received yard rates 
of pay and worked under yard rules and supervision. 

(b) Defendants admit the allegations contained in the 
second paragraph of Paragraph 6 of the complaint. 

(c) For answer to the third paragraph of Paragraph 
6 of the complaint, defendants admit that yard foremen in 
the Chicago switching district are covered by the agreement 
of June 5,1931, executed by the Order of Railway Conduc¬ 
tors and not by an agreement executed by the Brotherhood 
of Railroad Trainmen and that this is contrarv to the wish 
of the plaintiff McGarry. Defendants deny that the Board’s 
finding of fact in the preceding paragraph is erroneous and 
unwarranted. 

(d) Defendants admit the allegation contained in the 
fourth paragraph of Paragraph 6 of the complaint, in so 
far as foremen in the Chicago Terminal are concerned. 

(e) Defendants admit the allegations contained in the 
fifth paragraph of Paragraph 6 of the complaint. They 
aver that only a small proportion of the foremen in the 
Chicago switching district are similarly situated. 

(f) Defendants deny the allegations contained in the 
sixth paragraph of Paragraph 6 of the complaint. 

7. (a) For answer to Paragraph 7 of the complaint, 
defendants admit that the plaintiff C. F. Hester is a yard 



Answer of Government and Board 


53 


foreman (conductor) and that he and some other yard fore¬ 
men (conductors) in the Chicago switching district signed 
authorizations designating the Brotherhood of Railroad 
Trainmen to act as representative, which authorizations 
were filed with the National Mediation Board on December 
6, 1935. Defendants deny knowledge or information suffi¬ 
cient to form a belief as to the allegations relating to the 
(50) work done by the plaintiff Hester. Defendants admit 
the allegations describing the work done by yard foremen 
(conductors) generally contained in the said paragraph. 

(b) Defendants aver that the second paragraph of 
Paragraph 7 sets forth a conclusion of law as to which they 
express no opinion. 

(c) Defendants admit the allegations contained in the 
third paragraph of Paragraph 7 of the complaint. 

8. (a) Defendants admit the allegations contained in 
the first paragraph of Paragraph 8 of the complaint. 

(b) Defendants admit the allegations contained in the 
second paragraph of Paragraph 8 of the complaint. 

(c) Defendants deny knowledge or information suffi¬ 
cient to form a belief as to the truth of the allegations con¬ 
tained in the third paragraph of Paragraph 8 of the com¬ 
plaint. 

(d) Defendants admit the allegations contained in the 
fourth paragraph of Paragraph 8 of the complaint. 

(e) Defendants admit the allegations contained in the 
fifth paragraph of Paragraph 8 of the complaint. 

(f) Defendants admit the allegations contained in the 
sixth paragraph of Paragraph 8 of the complaint, except 
thev aver that on at most a small number of railroads in 
the country, yard foremen and yard helpers have not been 
always treated as part and parcel of a class or craft of 
vard men. 

(g) Defendants admit the allegations contained in the 
seventh paragraph of Paragraph 8 of the complaint. 

(h) For answer to the eighth paragraph of Paragraph 
8 of the complaint, defendants admit that the Board on 
October 6, 1938, dismissed the Invocation of December 6, 
1935, and that plaintiff had and has the right to join with 
others constituting the majority of the class or craft of 
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(51) “yard men” on the Chicago Northwestern Railway 
Company for the purpose of selecting a representative for 
that craft or class. Defendants neither admit nor deny that 
“all of the aforesaid facts, customs, practices, conditions, 
and circumstances were fully set forth” at the hearing be¬ 
fore the Board, but refer to the preceding paragraphs for 
specific answers to the allegations with respect to such 
“aforesaid” matters. Defendants deny the remaining al¬ 
legations in the said paragraph. 

9. (a) Defendants admit the allegations contained in 
the first paragraph of Paragraph 9 of the complaint, except 
that they deny knowledge or information sufficient to form 
a belief as to the work done by H. A. Bettin individually. 

(b) Defendants admit the allegations contained in the 
second paragraph of Paragraph 9 of the complaint. 

(c) Defendants admit the allegations contained in the 
third paragraph of Paragraph 9 of the complaint, except 
that they deny that there is a dispute as to the representa¬ 
tive of any class or craft of employees within the meaning 
of the Railway Labor Act and that the National Mediation 
Board acted capriciously and unlawfully in dismissing the 
Invocation filed by the Brotherhood of Railroad Trainmen, 
and except as stated in Paragraph 2 of this answer. 

10. (a) Defendants admit the allegations contained 
in the first sentence of the first paragraph of Paragraph 10 
of the complaint, and deny knowledge or information suf¬ 
ficient to form a belief as to the truth of the remaining 
allegations in the said paragraph. 

(b) Defendants admit the allegations contained in the 
second paragraph of Paragraph 10 of the complaint. 

(c) Defendants admit the allegations contained in 
the third paragraph of Paragraph 10 of the complaint, ex¬ 
cept that defendants deny that the Board acted capricious- 

(52) ly and unlawfully in dismissing the Invocation filed 
by the Brotherhood of Railroad Trainmen and that there 
was a dispute as to representation among the employees of 
any class or craft within the meaning of the Railway Labor 
Act. 

11. (a) For answer to the first paragraph of Para¬ 
graph 11 of the complaint, defendants admit the allegations 
contained in that portion of the said paragraph ending 
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with the words “dismissed said Invocation” in the tenth 
line on page 24 and deny the remainder of the said para¬ 
graph. 

(b) Defendants aver that the second paragraph of 
Paragraph 11 of the complaint contains conclusions of 
law which require no answer. 

(c) Defendants admit the allegations contained in 
the third paragraph of Paragraph 11, subject to the state¬ 
ment in Paragraph 2 of this answer. 

(d) Defendants admit the allegations contained in 
the fourth paragraph of Paragraph 11 of the complaint, 
except that they aver that other factors are also taken into 
consideration in the classification of railway employees in 
addition to those referred to in the said paragraph and 
that the factors there referred to are not alone controlling. 

(e) Defendants admit the allegations contained in 
the fifth paragraph of Paragraph 11, subject to the state¬ 
ment in Paragraph 2 of this answer. 

(f) Defendants admit the allegations contained in the 
sixth paragraph of Paragraph 11, subject to the statement 
in Paragraph 2 of this answer. 

(g) Defendants admit the allegations contained in the 
seventh paragraph of Paragraph 11, subject to the state¬ 
ment in Paragraph 2 of this answer. 

(h) Defendants admit the allegations contained in 
(53) the eighth paragraph of Paragraph 11 of the com¬ 
plaint. 

(i) For answer to the ninth paragraph of Paragraph 
11 of the complaint, defendants deny that there was pre¬ 
sented to the Mediation Board a dispute among the em¬ 
ployees contained in any class or craft within the mean¬ 
ing of the Railway Labor Act. Defendants also deny the 
allegations contained in the last sentence in the said para¬ 
graph. 

(j) Defendants deny the allegations contained in the 
tenth paragraph of Paragraph 11 of the complaint. 

(k) Defendants admit the allegations contained in 
the eleventh paragraph of Paragraph 11 of the complaint. 

12. Defendants deny the allegations contained in 
Paragraph 12 of the complaint. 
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13. For answer to Paragraph 13 of the complaint, de¬ 
fendants deny that the acts of the National Mediation 
Board have interfered with or infringed upon any rights 
of the plaintiffs or the class or craft of yardmen, and that 
the plaintiffs are threatened with injury or damage as a 
result of arbitrary, capricious, unlawful and unconstitu¬ 
tional action by the National Mediation Board. Defend¬ 
ants deny knowledge or information sufficient to form a 
belief as to the truth of the remaining allegations of fact 
in the said paragraph. 

Fob Further Answer to the Complaint, Defendants 
State: 

14. The Railway Labor Act authorizes the National 
Mediation Board to investigate disputes as to representa¬ 
tion among the employees of a craft or class. Inasmuch 
as the yard foremen (conductors) in the Chicago Terminal 
on the Chicago Northwestern Railway are either members 
of the class or craft of yard men, a majority of which class 
or craft has selected the Brotherhood of Railroad Train¬ 
men to represent it, and as to the representation of which 
craft or class there is no dispute, or of the class or craft 
of road conductors, a majority of which class or craft has 
(54) selected the Order of Railway Conductors to represent 
it, and as to the representation of which class or craft there 
is no dispute, there is no dispute as to who is the repre¬ 
sentative of a class or craft within the meaning of the Rail¬ 
way Labor Act. The Board has no authority to determine 
which class or craft particular employees belong to except 
in the course of investigation of a dispute as to the repre¬ 
sentatives of a class or craft. 

15. The decision of the National Mediation Board is 
binding upon the Court because neither arbitrary, capri¬ 
cious, unsupported by substantial evidence, or contrary 
to law. 
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Wherefore, the defendants National Mediation Board, 
Otto S. Beyer, George A. Cook, and David J. Lewis, having 
answered the complaint, pray that the relief sought by 
plaintiffs be denied and that the complaint be dismissed. 

Respectfully submitted, 

Robert L. Stern, 

Special Assistant to the 
Attorney General, 

Attorney for defendants National 
Mediation Board, Otto S. Beyer, 
George A. Cook, and David J. 
Lewis. 
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ITEM 5. 

The Answer of the Order of Railway Conductors 

of America. 


(55) SEPARATE MOTION OF DEFENDANT, 
ORDER OF RAILWAY CONDUCTORS OF 
AMERICA, TO DISMISS, AND ANSWER OF 

SAID DEFENDANT TO, THE COMPLAINT OF 
THE PLAINTIFFS. 

First Defense. 

Comes now the defendant, Order of Railway Con¬ 
ductors of America, and moves the Court to dismiss the 
complaint of the plaintiffs, filed herein, for the following 
reasons: 

1. The said complaint fails to state a claim against the 
defendants upon which relief can be granted. 

2. The said complaint fails to aver facts sufficient to 
constitute a cause of action, or to entitle the plaintiffs to 
any relief, as therein prayed. 

3. And for other reasons apparent of record. 

Second Defense. 

The defendant, Order of Railway Conductors of Amer¬ 
ica, for separate answer to the complaint of the plaintiffs, 
shows unto the Court as follows: 

1. Answering Paragraph One of said complaint, and 
each and every subparagraph thereof (a to g, inclusive), 
this defendant is without knowledge or information suffi¬ 
cient to form a belief as to the truth of the averments 
thereof, save and except it denies that there is a craft of 
“yardmen,” and avers that yard conductors (foremen) 
performing yard service in the Chicago Switching District 
of the Chicago and North Western Railway Company are 
members of the separate craft or class of conductors; it 
admits that the plaintiff, Brotherhood of Railroad Train¬ 
men, is a voluntary, unincorporated association, having its 
principal office in the City of Cleveland, County of Cuya- 
(56) hoga, State of Ohio, and that it is a labor union, com¬ 
posed of employees of various railroads throughout the 
United States. 
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2. (a), (b) and (c). It admits the averments of sub- 
paragraphs (a), (b) and (c) of said Paragraph Two of said 
complaint. 

(d) Answering the averments of subparagraph (d) 
of said Paragraph Two of said complaint, it admits that 
this defendant, Order of Railway Conductors of America, 
is a voluntary, unincorporated association, having its prin¬ 
cipal offices in the City of Cedar Rapids, Linn County, 
Iowa, being a labor union composed of employees of vari¬ 
ous railroads throughout the United States; it denies that 
contrary to the terms of the Railway Labor Act it is acting 
as the representative of any employees, as in said Sub- 
paragraph (d) of said Paragraph Two of said complaint 
averred; it admits that it is the duly designated representa¬ 
tive of members of the craft or class of conductors engaged 
in performing service described as yard work in the Chi¬ 
cago Switching District of the Chicago and North Western 
Railway Company; it denies that yard foremen (con¬ 
ductors) and car retarder operators are members of a 
craft or class known or recognized as “yardmen,” and de¬ 
nies that there is any such craft or class as “yardmen.” 

3. This defendant denies the averments of Paragraph 
Three of said complaint. 

4. This defendant is advised that Paragraph Four of 
said complaint states conclusions of law, which it is neither 
called upon to admit or deny, and for clarity as to the pro¬ 
visions of the several Acts of Congress mentioned in said 
Paragraph Four of said complaint, and the interpreta¬ 
tion and construction thereof, it refers to the said several 
(57) Acts of Congress, of which the Court will take judicial 
notice. 

5. Answering the averments of Paragraph Five of 
said complaint, this defendant states: 

(a) It admits that employees in yard service include 
yard foremen, yard helpers, switchtenders, car retarder 
operators and yard foremen (conductors), and that the 
work done by the “foremen” and by the yard foremen 
(conductors) is practically identical; it admits that the em¬ 
ployees working in yard service engage in the various 
operations described in the second paragraph on page 8 
of said complaint; it denies that all of the work of yard 
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foremen (conductors) is confined to, and is limited with¬ 
in, yards of said railroad, as in said Paragraph Five of 
said complaint averred, and avers that the yard foremen 
(conductors) performing yard service in the Chicago 
Switching District of the Chicago and North "Western 
Railway are road conductors, enjoy the right, as they may 
desire, pursuant to the rules and regulations in force and 
effect on said railroad, to work in road service on the 
Galena and Wisconsin Divisions of said railroad, or in the 
Chicago Switching District, which is embraced within said 
divisions of said railroad. 

(b) It admits that on the Chicago and North Western 
Railway there are 51 yards outside of the City of Chicago, 
and that the Chicago Switching District is made up of 12 
yards, as in said complaint averred; it is without knowledge 
or information sufficient to form a belief as to the truth of 
the averment respecting the number of men employed in 
yard service in the 51 yards outside of the Chicago Switch¬ 
ing District; it avers that during the period covered by the 
investigation of the National Mediation Board, referred 
(58) to in said complaint, there were approximately 300 
men employed in yard service in the Chicago Switching Dis¬ 
trict; it admits that in yard service on railroads generally 
throughout the United States, and in the Chicago Switch¬ 
ing District, as well as the 51 yards on the Chicago and 
North Western Railway, outside of said Switching District, 
yard service, to all intents and purposes, is practically the 
same, subject to variations incident to area and location of 
yards, construction and equipment, such as mechanical de¬ 
vices known as car retarders, etc., trackage therein, traffic 
and other conditions. 

(c) It admits that prior to and until April 21, 1920, 
plaintiff, Brotherhood of Railroad Trainmen, acted as the 
representative and authorized agent for all employees on 
the Chicago and North Western engaged in yard service. 

(d) Answering the averments of said paragraph five 
of said complaint, appearing on pages 9 and 10 thereof, 
respecting the outlaw or unauthorized strike on the Chicago 
and North Western Railway Company lines prior to April 
21, 1920, the agreement of April 21, 1920, between the Chi¬ 
cago and North "Western Railway, the plaintiff, Brother- 
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hood of Railroad Trainmen, and the defendant, Order of 
Railway Conductors of America, and the memorandum 
agreement of December 20, 1919, between the General 
Managers’ Committee of Railroads and the plaintiff, 
Brotherhood of Railroad Trainmen, covering the Chicago 
Switching District of the Chicago and North Western Rail¬ 
way, this defendant is advised that said averments state 
conclusions, which it is neither called upon to admit or 
deny, but it denies the soundness of said conclusions, save 
and except as the same may hereinafter be admitted. 

(e) Answering the remaining averments of said Para- 
(59) graph Five of said complaint, beginning with the aver¬ 
ment (p. 10), “As a matter of custom and practice, there 
have been and are many and distinctive features, recog¬ 
nized, employed and distinguishing yard service from road 
service, among which are the following,” and each and 
every averment thereof to the end of said Paragraph Five, 
of said complaint, appearing on page 15 thereof, this de¬ 
fendant is without knowledge or information sufficient to 
form a belief as to the truth of said averments, save and ex¬ 
cept as said averments may hereinafter be admitted or de¬ 
nied. 

Further answering said Paragraph Five of said com¬ 
plaint, this defendant denies the averment (p. 11) that “the 
yard foreman has no rights outside of the yard”; it denies 
the averment (p. 11) that the men in yard service “work as 
a unit and as a crew much more united to each other than 
the practice out on the road”; it denies the averment (p. 
13) that the National Mediation Board unwarrantedly 
and contrary to law, disregarded the facts and evidence 
offered and received in the hearings before said Board on 
the invocation of the plaintiff, Brotherhood of Railroad 
Trainmen, and denies that said Board acted unlawfully, in 
disregard of any rights of plaintiffs under the Railway 
Labor Act, or that said Board exceeded its powers, or 
failed to perform any duty imposed upon it by said Rail¬ 
way Labor Act in dismissing the invocation of the plain¬ 
tiff, Brotherhood of Railroad Trainmen. To the contrary, 
this defendant avers that the findings of fact and conclu¬ 
sions made by said Board in Case R-218, filed October 6, 
1938, dismissing said invocation (Plaintiffs’ Exhibit No. 1) 
utterly refute the claims of plaintiffs; this defendant is 
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without knowledge or information sufficient to form a be¬ 
lief as to the truth of the averment (p. 14) that of the total 
of approximately 1225 of the employees of the Chicago 

(60) and North Western Railway Company, employed in 
yard service, there were presented to the National Media¬ 
tion Board authorizations in favor of the plaintiff. Brother¬ 
hood of Railroad Trainmen, signed by approximately 692 
so-called “yardmen,” or that any of said authorizations 
were signed by any yard foremen (conductors) employed in 
the Chicago Switching District. 

Answering the averments of said paragraph five of 
said complaint appearing in the next to the last paragraph 
on page 14 thereof, this defendant denies that there is a 
craft or class of “yardmen”; it denies that this defendant 
represents, or is legislating for a minority of the so-called 
craft or class of “yardmen”; and denies that a dispute as 
to representation of yard foremen (conductors) employed 
in the Chicago Switching District of the Chicago and North 
Western Railway, either arose, existed or continues to ex¬ 
ist under the Railway Labor Act, as in said complaint 
averred. 

It denies that any employees of the Chicago and North 
Western Railway, engaged in performing work in any of 
the 51 yards outside of the Chicago Switching District are 
interested in any agreements which have been made, or 
which hereafter may be made by this defendant, as the 
representative of road conductors engaged in performing 
yard service in the Chicago Switching District, pursuant 
to the terms of the aforesaid agreement of April 21, 1920, 
or subsequent agreement embodying the terms thereof. 

It denies the remaining averments of said Paragraph 
Five of said complaint, appearing on page 15 thereof, save 
and except it admits that on October 6, 1938, the National 
Mediation Board dismissed the invocation of the plaintiff, 

(61) Brotherhood of Railroad Trainmen, on the ground, 
inter alia, that there was no evidence before said Board to 
justify a finding that a dispute existed as to representation 
within the meaning of Section 2 (Ninth) of the Railway 
Labor Act, and that thereafter, an application for rehear¬ 
ing was made by plaintiff, Brotherhood of Railroad Train¬ 
men, and was denied by said Board on April 21, 1939. 

Further answering said averments of said paragraph 
five of said complaint, this defendant avers that the order 
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of the said Board, entered on October 6, 1938, dismissing 
the invocation of the plaintiff, Brotherhood of Railroad 
Trainmen, is amply supported by the evidence adduced at 
the hearings before the said Board, is in accord with the 
provisions of the Railway Labor Act, and is in every re¬ 
spect binding, valid and lawful, and should be so adjudged 
by this Court. 

6. This defendant is without knowledge or information 
sufficient to form a belief as to the truth of the averments 
of Paragraph Six of said complaint, save and except as 
said averments mav hereinafter be admitted or denied. 

Further answering the averments of said Paragraph 
Six of said complaint, this defendant denies that the find¬ 
ing of fact quoted at the top of page 16 of said complaint 
is erroneous and unwarranted; this defendant denies each 
and every averment of the last paragraph of said Para¬ 
graph Six of said complaint appearing on pages 16 and 17 
thereof, and denies that there is a craft or class of “yard¬ 
men. ’ ’ 

7. This defendant is without knowledge or informa¬ 
tion sufficient to form a belief as to the truth of the aver¬ 
ments of Paragraph Seven of said complaint, save and 
except as said averments may hereinafter be admitted or 
(62) denied. 

Further answering the averments of said Paragraph 
Seven of said complaint, this defendant denies that there 
is a craft or class of “yardmen.” 

8. This defendant is without knowledge or informa¬ 
tion sufficient to form a belief as to the truth of the aver¬ 
ments of Paragraph Eight of said complaint, save and 
except as said averments may hereinafter be admitted or 
denied. 

Further answering the averments of said Paragraph 
Eight, of said complaint, this defendant denies the aver¬ 
ment (pages 19 and 20) that yard foremen and yard helpers 
constitute, or are a part of, a craft or class of “yard¬ 
men”; this defendant denies each and every averment of 
the last paragraph on page 20 of said complaint, save and 
except it admits that on October 6,1938, the National Medi¬ 
ation Board dismissed the invocation of the plaintiff, 
Brotherhood of Railroad Trainmen; this defendant de- 
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nies each and every averment of said paragraph of said 
complaint, by which it is sought to have it appear that 
there is a craft or class of “yardmen,’’ and avers that, to 
the contrary, there is no such craft or class of 11 yardmen .’ 7 

9. This defendant is -without knowledge or informa¬ 
tion sufficient to form a belief as to the truth of the aver¬ 
ments of Paragraph Nine of said complaint, save and ex¬ 
cept as said averments may hereinafter be admitted or 
denied. 

Further answering said Paragraph Nine of said com¬ 
plaint, it denies each and every averment of the last para¬ 
graph appearing on page 21 of said complaint, and it denies 
that there is a craft or class of “yardmen.” 

This defendant denies each and every averment of said 
(63) paragraph nine of said complaint appearing on page 

22 thereof, respecting the order of dismissal of the National 
Mediation Board, entered on October 6, 1938, save and ex¬ 
cept it admits that said order was entered by said Board, 
and specifically denies that there is a craft or class of 
“yardmen.” 

10. This defendant is without knowledge or informa¬ 
tion sufficient to form a belief as to the truth of the aver¬ 
ments of Paragraph Ten of said complaint, save and except 
as said averments may hereinafter be admitted or denied. 

Further answering said Paragraph Ten of said com¬ 
plaint, this defendant admits that on October 6, 1938, the 
National Mediation Board entered an order dismissing the 
invocation of the plaintiff. Brotherhood of Railroad Train¬ 
men, but denies that said Board in so doing acted capri¬ 
ciously or unlawfully; it denies that there is a craft or class 
of “yardmen,” and denies that there arose, or existed, any 
dispute among the employees of the Chicago and North 
Western Railway Company within the meaning of the 
Railway Labor Act. 

11. Answering the averments of Paragraph Eleven 
of said complaint, it admits that the Railway Labor Act 
confers upon employees in railroad service certain rights, 
including the rights quoted in the first paragraph of said 
Paragraph Eleven of said complaint, appearing on page 

23 thereof. 

It is without knowledge or information sufficient to 
form a belief as to the truth of the averment of said Para- 
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graph Eleven of said complaint, that the National Media¬ 
tion Board had presented to it a majority of authorizations 
from all of the so-called “yardmen” of the Chicago and 
North Western Railway, as in said paragraph of said 
complaint averred, but admits that the said Board refused 

(64) to certify the plaintiff, Brotherhood of Railroad Train¬ 
men, as the designated and authorized representative of 
yard foremen (conductors) engaged in performing yard 
service in the Chicago Switching District, and refused to 
order an election, or to take other appropriate action re¬ 
specting any such election; it admits that on October 6, 
1938, said Board dismissed said invocation. It denies that 
in so doing, said Board disregarded the Railway Labor 
Act, and the said authorizations, and the evidence before 
said Board; it denies that said action of said Board de¬ 
prived any of the plaintiffs, or any other employees of said 
railroad company of any rights guaranteed to them by the 
Railway Labor Act. It denies that there is a craft or class 
of “yardmen,” and denies that plaintiffs are members of 
any such craft. 

It denies that the action of the said Board in dismissing 
said invocation constitutes a failure by it to perform any 
duty imposed upon it by the said Railway Labor Act; it 
denies that the action of the said Board was unlawful, 
capricious or unwarranted, or that it deprived the plain¬ 
tiffs of any rights whatsoever under the Railway Labor 
Act. It denies that the plaintiffs, or any employees, claim¬ 
ing to be members of a so-called craft or class of “yard¬ 
men,” are thereby deprived of any property rights guar¬ 
anteed to them by the Constitution of the United States. 
It denies each and every averment of said Paragraph 
Eleven of said complaint appearing in the last paragraph 
on page 24 thereof, and denies that there is a craft or class 
of “yardmen.” 

It denies that on the Chicago and North Western Rail¬ 
way, as well as by custom and practice, there is a craft 
or class of “yardmen,” made up of yard foremen (con¬ 
ductors), yard helpers, switchtenders and car retarder 
operators, as in said Paragraph Eleven of said complaint 

(65) averred. 

Answering so much of the averments of said Para¬ 
graph Eleven of said complaint, as appear in the second 
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paragraph on page 25 thereof, it admits that the kind of 
work and the rates of pav are among the factors which are 
indicative of craft or class, but avers that there are other 
factors as well which enter into the determination there¬ 
of. It admits that the Cleveland Compact and the Co¬ 
operative Agreement were offered and received in evidence 
by said Board in the hearings held by it. It denies the 
averment of said Paragraph Eleven of said complaint, ap¬ 
pearing in the third paragraph on page 25 thereof, that the 
various employees mentioned therein, while engaged in 
performing yard service, “become and are a part of the 
class or craft of ‘yardmen.’ ” 

This defendant denies each and every remaining aver¬ 
ment of said Paragraph Eleven of said complaint, begin¬ 
ning with the fourth paragraph on page 25 thereof, to and 
including the end of said paragraph of said complaint, 
appearing on page 27 thereof, save and except it admits 
that the order of “dismissal” of the National Mediation 
Board, dated October 6, 1938, together with the findings 
of fact and conclusions attached to and made a part of said 
complaint, marked Exhibit 1, is a true copy thereof. 

12. This defendant denies each and every averment 
of Paragraph Twelve of said complaint. 

13. Answering the averments of Paragraph Thirteen 
of said complaint, this defendant denies that the action of 
the National Mediation Board in dismissing the invocation 
of the plaintiff, Brotherhood of Railroad Trainmen, by 
order of October 6, 1938, was either arbitrary, capricious, 
unlawful or unconstitutional, and denies that any of the 
( 66 ) plaintiffs, either individually or collectively, are 
threatened with irreparable injury and damage by reason 
thereof, as in said paragraph thirteen of said complaint 
averred. 

It admits that under the provisions of the Railway 
Labor Act it is mandatory upon the Chicago and North 
Western Railway to continue to deal with the Order of 
Railway Conductors as the representative of the employees 
whom it is duly designated to represent pursuant to the 
provisions of the Railway Labor Act, and avers that be¬ 
cause it is such duly designated representative of such 
employees, it is authorized and empowered to represent 
said employees in dealing with matters concerning the rates 
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of pay, rules and regulations relating to their employment 
by said carrier. It denies the averment of said paragraph 
that it has no lawful right and no existing authority to act 
as such representative. It admits that it may and can 
negotiate and enter into new agreements with said railway 
company, but denies that any harm or injury may thereby 
be caused to any of the plaintiffs herein. 

This defendant denies each and every of the remaining 
averments of said Paragraph Thirteen of said complaint, 
and specifically denies that there is a craft or class of 
“ yardmen. 99 

Third Defense. 

For further separate answer to the complaint of the 
plaintiffs, the defendant, Order of Railway Conductors of 
America, moves the Court to dismiss said complaint for 
the reason that the plaintiffs do not come into a court of 
equity with clean hands, in that the real purpose sought 
to be accomplished by the plaintiffs in instituting this 
cause of action is to have terminated a certain agreement 
(67) entered into on April 21, 1920, by and between the 
plaintiff, Brotherhood of Railroad Trainmen, and the de¬ 
fendant, Order of Railway Conductors of America, and the 
Chicago and North Western Railway Company, and there¬ 
by to deprive the said defendant, and the road conductor 
employees of said railroad company, who are engaged in 
performing yard service in the Chicago Switching District 
of said railroad company, of valuable rights acquired by 
said defendant and the said road conductor employees of 
said railroad company, under the terms and conditions of 
the said agreement of April 21, 1920; that since some time 
in the month of May, 1928, up to the present time, the valid¬ 
ity and binding force of the said agreement of April 21, 
1920, has been the subject of attack more or less continu¬ 
ously by the plaintiff, Brotherhood of Railroad Trainmen; 
that by various methods, including resort to subterfuge, 
the said Brotherhood of Railroad Trainmen has sought to 
have terminated said agreement; that having failed ip all 
of its said efforts to bring about the termination of said 
agreement of April 21, 1920, the said Brotherhood of Rail¬ 
road Trainmen, under the guise of an alleged dispute as to 
representation under the Railway Labor Act, invoked the 
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services of the National Mediation Board, and is now in¬ 
voking the equitable jurisdiction of this Court, in this 
cause of action, seeking to have the Court adjudge that the 
order entered by said Board on October 6, 1938, dismissing 
said invocation, be vacated, annulled and set aside, and 
thereby to have terminated the said agreement of April 
21, 1920, all of which more particularly and at large ap¬ 
pears in the transcript of testimony and proceedings, and 
the exhibits thereto, before the National Mediation Board, 
in Case No. R-218, and as to which the facts are as fol¬ 
lows : 

(68) (For convenience, the Chicago and North Western 
Railway Company will hereinafter be referred to as the 
“C. & N. W.,” the Order of Railway Conductors of Amer¬ 
ica as “O. R. C.,” and the Brotherhood of Railroad Train¬ 
men as the “B. of R. T.”; the references are to the tran¬ 
script of testimony, proceedings, and exhibits before said 
Board, in Case No. R-218 aforesaid.) 

Under date of December 20, 1919, the General Man¬ 
agers Committee, representing a number of railroads, in¬ 
cluding the Chicago & North Western Railway, entered into 
an agreement with the B. of R. T. covering rates of pay, 
rules and regulations applying to yardmen and switch- 
tenders in the Chicago Switching District. (Board Ex. 
“A”) 

On or about April 3, 1920, the yardmen and switch- 
tenders operating in the Chicago Switching District pur¬ 
suant to the aforesaid agreement of the B. of R. T., 
signed December 20, 1939, pulled a so-called outlaw strike. 
(R. 574-5) 

Sometime between April 3, and April 16, 1920, the B. 
of R. T. sought to persuade yardmen in the 51 yards of the 
C. & N. W., outside of the Chicago Switching District, in 
which it had exclusive jurisdiction, to go into the Chicago 
Switching District and take the places of the yardmen who 
had gone out on strike, but without success. (R. 576) 

On or about April 16,1920, the B. of R. T. importuned 
and urged the O. R. C. to take over the contract of Decem¬ 
ber 20,1919, of the B. of R. T. covering the Chicago Switch¬ 
ing District, and to have the road conductors of the O. R. 
C. on the Galena and Wisconsin Divisions of the C. & N. W. 
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take the places abandoned by the yardmen who had gone 
(69) out on strike and thus save the B. of R. T. from the 
consequences resulting from the breach of its agreement 
with the C. & N. W. (R. 456-60, 571-2) 

On Sunday, April 18, 1920, at the office of the B. of 
R. T., in Chicago, a committee of the 0. R. C. headed by 
Vice-President Berry, met with the committee of the B. 
of R. T., headed by Vice President Whitney. (R. 570-1) 

At this conference Vice President Whitnev of the B. 
or R. T., as spokesman for his committee, importuned and 
sought to persuade the committee of the 0. R. C. to take 
over the contract of the B. of R. T. in the Chicago Switch¬ 
ing District. After full discussion as to the seriousness of 
the strike and the tie-up of the railway, and the many 
propositions offered by the B. of R. T. committee, the com¬ 
mittee of the 0. R. C. rejected the offer of the B. of R. T., 
refused to accede to its request, and the conference came 
to an end without any agreement having been reached by 
the conferees. (R. 571-2) 

On April 20, 1920, the committee of the B. of R. T., 
headed by Vice President Whitney, and the committee of 
the 0. R. C., headed by Vice-President Berry, met with a 
committee of the management in the offices of the Chicago 
& North Western Railway. (R. 578) 

At this conference the B. of R. T. committee again 
importuned and urged the 0. R. C. committee to take over 
the contract of the B. of R. T. in the Chicago Switching 
District. The 0. R. C. committee was reluctant to take 
over the B. of R. T. contract, and made a statement to that 
effect to Vice President Whitney and the conferees, but 
finally agreed to go on. (R. 598) 

(70) At this conference Hughitt, Vice President of the 
C. & N. W., told the B. of R. T. committee that if they were 
not able to furnish the men and get the yards going, the 
C. & N. W. would enter into a contract with somebody that 
could. (R. 602) 

After the conferees had been in conference for some 
time it was suggested that a subcommittee be appointed to 
draft a skeleton outline which would form a kind of work¬ 
ing basis for an agreement. (R. 582) 

Accordingly, a subcommittee of two representatives of 
the B. of R. T. and two representatives of the 0. R. C., 
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was appointed. This subcommittee held a conference and 
came to an agreement as to what should be done. They 
agreed that the Chicago Switching District should be di¬ 
vided and made a part of the two divisions, namely, the 
Galena Division and the Wisconsin Division. They drafted 
a form of agreement in which it was outlined how the Chi¬ 
cago Switching District should be divided between the two 
divisions. The description of the Galena Division and the 
Wisconsin division portions of the Switching District on 
page 2(a) of the agreement of April 21, 1920 (Board Ex. 
“A”) is in substance what was agreed to by the subcom¬ 
mittee. (R. 584-5) 

The subcommittee returned to the office of the C. & N. 
W., and submitted to the conferees the rough draft of agree¬ 
ment wffiich had been agreed upon by them. (R. 584-5) 

After further discussion among the conferees, using the 
rough draft of the subcommittee as a basis, with some minor 
changes, the conferees reached an agreement as to the terms 
and conditions upon which the 0. R. C. would take over the 
contract of the B. of R. T., the agreement being reduced 
to writing and signed by the contracting parties sometime 
(71) after midnight, being dated April 21,1920 (Board Ex. 
“A”). (R. 585-6) 

During the course of the conferences between the repre¬ 
sentatives of the B. of R. T. and the representatives of the 
0. R. C., it was stated by the representatives of the B. of 
R. T., and so understood by all of the parties present, that 
the arrangement which they were working to, which finally 
resulted in the agreement of April 21, 1920 (Board Ex. 
“A”) was a permanent arrangement. (R. 601) 

Vice President Whitney and the representatives of the 
B. of R. T. agreed that it would be a permanent arrange¬ 
ment. The B. of R. T. was willing to do most anything at 
that time to induce the O. R. C. to enter into the agree¬ 
ment. (R. 588-9) 

At the time of these conferences on April 18 and April 
20,1920, the conditions in the yards in the Chicago Switch¬ 
ing District were very bad. It was very dangerous and 
very hazardous and there was considerable trouble. It was 
very dangerous for the road men of the O. R. C. to go in 
and do this work in the yard. There had been lots of 
violence and men had been severely injured. So it was a 
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real hazard, but notwithstanding this the 0. R. C. agreed 
to take over the contract. (R. 609-10) 

The agreement of April 21, 1920, provides that it— 

“shall remain in effect until revised or abrogated of 
which intention thirty days’ notice shall be given by 
the party desiring change.” (Board Ex. “A”). 

The agreement of the parties was not that the road | 
conductors of the Galena and Wisconsin Divisions should 
merely have seniority rights in the Chicago Switching Dis¬ 
trict, as now claimed by the B. of R. T., but on the con¬ 
trary, it was the understanding and agreement of the par¬ 
ties, as plainly stated in the agreement, that the contract 
(72) of the B. of R. T. of December 20,1919— 

“is turned over intact to roadmen represented by the 
Order of Railway Conductors and Brotherhood of Rail¬ 
road Trainmen insofar as it applies to yard work as 
described in Section five (5).” (Board Ex. “A”). 

This language of the agreement of April 21, 1920, 
clearly means that the B. of R. T. agreement of December 

20, 1919, is “turned over intact” to the conductors repre¬ 
sented by the O. R. C., in so far as it applied to conductors, 
and to the trainmen represented by the B. of R. T., in so 
far as it applied to brakemen. 

At the time that the agreement of April 21, 1920, was 
entered into, Article 2 of the Cleveland Compact, agreed 
to August 22, 1919, in part, reading: 

“Conductors may not voluntarily relinquish their 
rights as conductors and assert seniority as brakemen, 
without losing their rights as conductors thereby,” 

applied only to men holding seniority rights as conductors 
in road service, and did not apply to yardmen in yard serv¬ 
ice. (R. 470-71) 

At the time that the road conductors went into the 
Chicago Switching District under the terms of the agree¬ 
ment of April 21, 1920, there were in that Switching Dis¬ 
trict a small number of yardmen who either had not gone 
out on strike, or who had reported for service before 7 a. m., 
April 22,1920, the deadline fixed by the agreement of April 

21, 1920, and these men retained their seniority rights as 
yardmen, and therefore the above quoted portion of Article 
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2 of the Cleveland Compact did not apply to them. After 
the road conductors went into the Chicago Switching Dis¬ 
trict under the agreement of April 21, 1920, they learned 
that there was no distinction between these yardmen, that 
(73) is foremen and helpers, in the exercise of their sen¬ 
iority rights as such. (R. 467-8) 

Certain conductors raised the question whether in the 
exercise of their seniority rights thev could elect to re- 
main as brakemen rather than take the position of conduc¬ 
tor when called, and thus enjoy the same privileges as the 
yardmen in the Chicago Switching District. When this 
controversy arose the question at issue was presented to the 
executive officers of the B. of R. T. and the 0. R. C. for their 
solution, which resulted in the ruling contained in the let¬ 
ter of December 8, 1920 ( 0. R. C. Ex. 2). The letter, De¬ 
cember 8, 1920, Berry and Whitney to Jordan and Icks, is 
in part as follows: 

“Therefore, under the terms of this agreement posi¬ 
tions formerly known as ‘foremen’s positions’ are to be 
filled by conductors, and positions formerly known as 
‘Helper’ positions are to be filled by road brakemen 
(excepting that the yardmen who were then in the 
service or on proper leave of absence may not be dis¬ 
placed by junior roadmen). 

“As these terminal positions under terms of the 
agreement of April 21, 1920, are now filled by roadmen 
the last paragraph of Article 2 of Cleveland Compact, 
reading: 

“ ‘Conductors may not voluntarily relinquish their 
rights as conductors and assert seniority as brakemen, 
without losing their rights as conductors thereby.’ 

applies and this Article with the interpretations which 
have been placed thereon by the Chief Executives of 
these organizations, shall be adhered. 

“It is therefore necessary that conductors exercise 
their seniority as such on all positions in road and 
Terminal service, including transfer runs and short 
switching jobs, on or before December 26, 1920, or suf¬ 
fer the penalty provided in Article 2 of the Cleveland 
Compact. 
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“It is held that all positions in the Chicago Switch¬ 
ing District known as ‘Foremen’s positions’ prior to 
April 21, 1920, are now conductors’ positions.” (ORC 
Ex. 2) 

(74) On March 9, 1921, a joint agreement was entered 
into between the C. & N. W. Railway, 0. R. C. and B. of 
R. T., interpreting Article 4 of the agreement of April 21, 
1920, relating to the seniority of yardmen who w*ere in 
service on April 22,1920, and road men working in the Chi¬ 
cago Switching District. 

The agreement of March 9,1921, clearly recognizes the 
distinction between the yardmen, and the road conductors 
doing the work formerly done by yardmen in the Chicago 
Switching District, in this language: 

“Conductors accumulate seniority rights as such 
from date of promotion. Yardmen accumulate rights 
as engine-foremen from date of their employment as 
yardmen, and in view of the fact that the terms ‘con¬ 
ductor’ and ‘engine-foreman’ are synonymous, concur¬ 
rent rights of the positions named for work as engine- 
foreman in the Chicago Terminal District, should be 
based on the date of promotion of a conductor and date 
of employment of a yardman.” (ORC Ex. 9) 

Effective November 16, 1922, amended, effective Janu¬ 
ary 15, 1925, Schedule of Wages and Rules of Compensa¬ 
tion of Conductors and Trainmen, was negotiated and 
signed jointly by the 0. R. C., the B. of R. T. and the C. 
& N. W. Raiiwav. 

Rule 77 of this schedule in part provides: 

“Men employed for yard service, Chicago Switching 
District, after 7:00 A. M., April 22, 1920, are classed 
as brakemen and shall be placed on the seniority rosters 
as such.” (Board Ex. “D”) 

Since the agreement of April 21, 1920, became effective 
men employed in the Chicago Switching District are em¬ 
ployed as road brakemen by the superintendent in charge of 
road operations, work up to the higher grade of conductor 
and work in the yard or on the road according to their own 
wishes. (R. 419) 
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Effective November 16, 1922, Schedule of Wages and 
Rules of Compensation of Yardmen and Switchtenders was 
(75) negotiated and signed by B. of R. T. and C. & N. W. 
This schedule provided a rate of pay for foremen of $6.32 
per day, and contained the following preamble: 

“The following rates of pay, rules and regulations, 
will apply to Yardmen and Switch Tenders on the Chi¬ 
cago and North Western Rail wav and subsidiarv lines 
operated, and will supersede all previous schedules and 
rulings thereon.” (ORC Ex. 24) 

Shortlv after the schedule for vardmen and switch- 
• •> 

tenders, effective November 16, 1922, was put in circula¬ 
tion, a copy of it was received by Edward T. Jordan, Gen¬ 
eral Chairman, 0. R. C. (R. 475) 

At the time that the yardmen’s schedule (ORC Ex. 24) 
became effective, the road conductors doing the work which 
had formerly been done by yardmen in the Chicago Switch¬ 
ing District were paid at the rate of $6.32 per day, pursu¬ 
ant to Article 3, Paragraph (a) of the agreement of Decem¬ 
ber 20,1919, embodied in and made a part of the agreement 
of April 21, 1920, (Board Ex. “A”) which provided that 
yard work “shall be compensated for at not less than the 
yard rates.” (R. 477) 

Jordan objected to the yardmen’s schedule of Novem¬ 
ber 16, 1922, which carried a rate of pay for conductors 
performing yard service, because the 0. R. C. was not a 
party to the contract. (R. 486) 

Although the conductors doing yard work were receiv¬ 
ing the same rate of pay as that prescribed in the yardmen’s 
schedule, nevertheless, he objected for the reason that the 
right to contract for the pay of the conductors in the Chi¬ 
cago Switching District was vested solely in the 0. R. C. 
There was a principle involved, the right of an organiza¬ 
tion to legislate for a rate of pay. (R. 486-7) 

(76) There were no other reasons that he advanced as 
to why the 0. R. C. should be a partv to the contract. (R. 
488) 

As a result of Jordan’s objections, yardmen’s schedule 
effective November 16, 1922 (ORC Ex. 24) was withdrawn, 
and a new schedule effective November 16, 1922 (Board 
Ex. “C”), was prepared and signed jointlv bv the 0. R. C., 
B. of R. T. and the C. & N. W. (R. 488-9) * 
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At the demand of Jordan, the preamble in the schedule 
(OEC Ex. 24) was changed by adding the words: 

“This also applies to conductors and trainmen, Wis¬ 
consin and Galena Divisions, assigned to yard service, 
Chicago Switching District”, 

which made the rate of pay prescribed in the schedule ap¬ 
plicable to road conductors doing yard service. (R. 490) 

The new schedule effective November 16, 1922, con¬ 
tained the following preamble: 

“The following rates of pay, rules and regulations 
will apply to Yardmen and Switch Tenders on the Chi¬ 
cago and North Western Railway and subsidiary lines 
operated, and will supersede all previous schedules and 
rulings thereon. This also applies to Conductors and 
Trainmen, Wisconsin and Galena Divisions, assigned 
to Yard Service, Chicago Switching District.” (Board 
Ex. “C”) 

On March 1, 1923, Jordan had a conference with Wal- 
liser, of C. & N. W., in reference to revision of Rule 23(b) 
and Rule 26 of the vardmen’s schedule effective November 
16, 1922. 

On March 2, 1923, Walliser wrote Jordan, outlining 
revision of said rules requested by him, which revision was 
the insertion of the “0. R. C.” (ORC Ex. 10) 

This was followed by other correspondence: 

Letter, March 9, 1923, Jordan to Walliser (ORC Ex. 
11.); letter, July 10, 1923, Walliser to Jordan (ORC Ex. 
12); letter, August 14, 1923, Jordan to Walliser (ORC Ex. 
(77) 13); and letter, August 24, 1923, Walliser to Jordan 
(ORC Ex. 14). The letter, August 24, 1923, is in part as 
follows: 

“Your contention that Rules 23 (b) and 26 should 
be changed to include Order of Railway Conductors is 
not understood. In the first place it is not our under¬ 
standing that the Order of Railway Conductors desire 
to represent Yardmen and Switchtenders; that they do 
represent conductors is well recognized and we believe 
that the right of the conductors’ committee to repre¬ 
sent conductors employed in the Chicago Switching 
District has never been denied.” (ORC Ex. 14, p. 1) 
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Effective December 10, 1923, the B. of R. T. entered 
into an agreement with the C. & N. W., which provided that 
road trainmen on the Galena and Wisconsin Divisions de¬ 
siring yard service would assign themselves to such service 
for a period of not less than six months. This agreement 
applied only to road trainmen, the 0. R. C. at that time 
being unwilling to enter into a similar agreement appli¬ 
cable to road conductors. (ORC Ex. 20, p. 8) 

On January 7,1924, Jordan wrote to Walliser, in refer¬ 
ence to letter, December 23,1923, Icks to Walliser, concern¬ 
ing seniority standing of certain brakemen, and the action 
of the Railway Company in agreeing with B. of R. T. to 
give certain brakemen switchmen’s rights in the Chicago 
Switching District, which letter in part states: 

“Wo are not attempting in this instance to interpret 
rules for brakemen or yardmen, as Mr. Icks would 
have it appear; but under the terms of the 1920 Agree¬ 
ment the conductors on the Galena and Wisconsin 
Division were permitted to exercise their conductor’s 
seniority in the Chicago Switching District concur¬ 
rently with yard men who were employed in the yard 
and holding yard rights at that time, and under the 
terms of this agreement between the railroad, the 
0. R. C. and B. of R. T., even though the Trainmen’s 
Organization has the right to legislate and interpret 
yard rules, it does not give that Organization the right 
to legislate in a retroactive manner for brakemen and 
yardmen to disturb the seniority of the conductors in 
(78) the yard in any manner, as acquired by them 
under the Agreement of April 21st, 1920.” (BRT Ex. 
20 ) 

Witness Jordan, in explanation of the phrase, “Even 
though the Trainmen’s Organization has the right to legis¬ 
late and interpret yard rules,” testified that the quoted 
language referred to an illustration. The question involved 
was that of the B. of R. T. permitting brakemen to waive 
their rights and remain as yardmen, and even though the 
B. of R. T. had the right, they would be conceding brake- 
men something out of slant or rhyme or reason where 
seniority was involved. (R. 535-6) 

When Jordan mentioned “yard rules,” he was speak¬ 
ing about brakemen and yardmen and the rules in the yard 
schedule. (R. 559) 
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The B. of R. T. sought to give yard rights to brakemen 
employed after 1920 the same as yardmen who had not 
gone out on strike, and this is what Jordan was objecting 
to. (R. 560) 

Effective November 1, 1927, agreement entered into 
between the 0. R. C. and the C. & N. W., providing that 
road conductors on the Galena and Wisconsin Divisions, 
assigning themselves to service in the Chicago Switching 
District, shall remain in such service for a period of six 
months. (ORC Ex. 4) 

Effective August 1, 1929, agreement entered into be¬ 
tween 0. R. C. and Chicago & North Western, modifying 
agreement of November 1, 1927, zoning the several yards 
in the Chicago Switching District, continuing in effect the 
six months rule, and providing that the conductors should 
assign themselves to the yards specified in the agreement, 
instead of the Switching District generally. (ORC Ex. 5) 

Effective October 17, 1929, agreement entered into be- 
(79) tween 0. R. C. and C. & N. W., in which it was agreed 
that effective November 1,1929, the agreement of August 1, 
1929, was cancelled, and the situation respecting the six 
months continuity of service was to revert to the conditions 
as they were prior to August 1, 1929. (ORC Ex. 6) 

The agreement of October 17, 1929, cancelling the 
agreement of August 1, 1929, caused the conditions to re¬ 
vert to what were prescribed in the agreement of November 
1, 1927, eliminating the zoning provided for in the agree¬ 
ment of August 1, 1929, and continuing in effect the six 
months rule as provided in the agreement of November 1, 
1927. The six months rule is not now in effect on the rail¬ 
road. (R. 371) 

It was cancelled sometime in 1936, about in the month 
of May. At the present time the men do not have to re¬ 
main in the yard for six months after they bid themselves 
into the yard. (R. 372) 

At the present time these road men have rights on the 
road and in the yard, and they have the choice, when the 
privilege comes to them, of either going on the road or in 
the yard. (R. 354) 

If a man is in the yard he can give 24 hours’ notice 
and go on the road. That is a position he is entitled to 



78 


Answer of the O. R. C. 


take. Or lie may give notice of his desire to go into the 
yard. It works the same way, either in or out. (R. 355) 

At the convention of the B. of R. T. held sometime in 
May, 1928, a resolution was adopted which is in part as 
follows: 

(80) “Whereas, On account of the outlaw strike in 
April, 1920, in the terminals of the C. & N. W. Ry., at 
Chicago, it became necessary, in order that the interest 
of the Brotherhood might be protected to execute an 
agreement permitting road conductors and brakemen 
on the Galena and Wisconsin Divisions to hold sen¬ 
iority rights in the respective yards of this railway 
company at Chicago; and 

“Whereas, Said agreement executed April 21, 1920, 
has fully served its purpose and outlived its usefulness 

“Therefore be it resolved, That the President of the 
Grand Lodge be instructed and directed to immediately 
serve the required thirty days notice upon the Presi¬ 
dent of the 0. R. C. and the Chief Operating Officer of 
the C. & N. W. Ry. of the Brotherhood’s desire to seg¬ 
regate the seniority standing of road and yard men 
and to restore the status that existed prior to agree¬ 
ment of April 21, 1920, in the Chicago switching dis¬ 
trict of the C. & N. W. Ry.” (ORC Ex. 16) 

On July 20,1928, Murdock, Vice President, B. of R. T., 
wrote Walliser, C. & N. W., in part, stating that the B. of 
R. T. at its recent convention had authorized its president 
to assign an officer to deal with the situation existing in 
Chicago Switching District. Murdock was assigned for 
this purpose, and claimed that the B. of R. T. had the right 
to legislate for men employed in yard service, stating that 
B. of R. T. was desirous of giving the company absolute 
continuity of service as applied to foremen and helpers in 
the Chicago Switching District, and stating: 

“We believe that this can only be properly done by clos¬ 
ing your yards after giving your men now holding road 
and yard rights therein a proper opportunity to indi¬ 
cate their preference for the future, as to whether they 
desire to be considered as road or yard men.” (ORC 
Ex. 19, p. 2) 
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December 15, 1928, letter, Whitney to Sargent (ORC 
Ex. 16), quoted portion of resolution adopted at the B. of 
R. T. Convention set out above, and concluded: 

(81) “In accordance with the above action, you 
will please accept this communication as serving thirty 
days notice on your company of the desire of the 
Brotherhood of Railroad Trainmen to change the 
agreement in effect in the Chicago terminals of your 
company.’ ’ 

December 15,1928, letter, Whitney to Curtis (ORC Ex. 

17) serving thirty days notice on 0. R. C. of desire of B. 
of R. T. to change agreement in effect in Chicago Ter¬ 
minals. 

Letter, January 26, 1929, Curtis to Whitney (ORC Ex. 
15) acknowledges Whitney’s letter of December 15, and in 
part states: 

“When one considers the circumstances necessitat¬ 
ing the agreement of April 21, 1920, it is difficult to 
understand the attitude of the Convention in adopting 
this resolution. 

• • • • • 

The jurisdictional rights of both organizations were 
well understood by the railway company, the Order and 
the Brotherhood when the agreement of April 21,1920, 
was executed and all the parties well understood that 
certain considerations were involved, which satisfied 
any acquisition or surrender of rights by the parties.” 

Letter, January 26, 1929, Curtis to Sargent (ORC Ex. 

18) refers to Whitney’s letter of December 15, 1928, and 
is in part as follows: 

“Your company is fully aware of the conditions 
which prompted all the parties interested to execute 
the agreement of April 21, 1920, and apparently, all 
were satisfied with the considerations which were in¬ 
volved in the instrument. The Order of Railway Con¬ 
ductors holds that these considerations were sufficient 
and it has no intention of surrendering any of the con¬ 
cessions granted in exchange for the obligations it as¬ 
sumed, as expressed in the agreement of April 21,1920, 
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and subsequent revisions thereof. I am sure that your 
company will testify to the fact that your conductors 
fulfilled these obligations and protected not only your 
interest but the interest of the Brotherhood of Railroad 
Trainmen, as well. 

I feel justified, therefore, in requesting your com¬ 
pany to make no change in this agreement that would 
(82) affect the present seniority standing of your con¬ 
ductors employed on the divisions to which the Chicago 
terminal has been attached. ” 

February 21, 1929, Vice President Whitney, Chairman 
Dugan and Secretary Jones, of B. of R. T., conferred with 
President Sargent of C. & N. W. Ry. regarding subject 
matter of letter of December 15, 1928 (ORC Ex. 16), at 
which time President Sargent advised them that President 
Curtis and Chairman Jordan had been in to see him and 
had interposed an objection to closing the terminal. (ORC 
Ex. 19, p. 5) 

On July 1, 1929, a conference was held in the office of 
C. & N. W. concerning the subject matter of the letter of 
December 15,1928 (ORC Ex. 16), at which time there were 
present, Sargent and Walliser, representing C. & N. W., 
Curtis, Berry and Jordan representing 0. R. C., and Whit¬ 
ney, McKirchy, Dugan, Jones, Boyle and Gallagher, repre¬ 
senting B. of R. T. At this conference representatives of 
the B. of R. T. set forth their reasons in support of closing 
the terminal and re-establishing conditions as they existed 
prior to the agreement of April 21, 1920. (ORC Ex. 19, 
p. 5) 

During the conference it developed that there was con¬ 
siderable discord of opinion existing between the chief 
executives of the 0. R. C. and of the B. of R. T., as well as 
the committees as a whole, from the viewpoint as to the 
conditions under which the Order of Railway Conductors 
were required to take over the yard contract. There was 
no definite answer or definite conclusion arrived at in that 
conference. The reason assigned by the B. of R. T. for 
wanting to terminate the contract of April 21, 1920, was 
they contended that it had outlived its usefulness. No 
(83) understanding of agreement was arrived at in that 
conference. (R. 501) 
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On August 13, 1929, Whitney, President, B. of R. T., 
wrote Sargent, President, C. & N. W. Rv., a lengthy letter, 
setting forth the efforts of the B. of R. T. to terminate the 
agreement of April 21, 1920, quoting from letters written, 
and reciting conferences had with respect thereto. (ORC 
Ex. 19) 

On August 27, 1929, Sargent, President, C. & N. W., 
wrote Whitney a lengthy letter, in reply to his letter of 
August 13, in which Sargent referred to the agreement of 
April 21, 1920 (Board Ex. “A”) cancelling the B. of R. T. 
agreement of December 20,1919, and concurrently entering 
into the agreement of April 21, 1920, and in part stating: 

“The above agreements indicate clearly that agree¬ 
ment between the B. of R. T., and General Managers’ 
Committee, signed at Chicago, Illinois, December 20, 
1919, governing rates of pay, rules and regulations for 
yardmen and switchtenders was cancelled in its en¬ 
tirety at 6 PM April 21, 1920, and that concurrently 
therewith a new agreement was entered into between 
the O. R. C., B. R. T., and the Railway Company 
governing the handling of yard work within the Chi¬ 
cago Switching District of this railway, which agree¬ 
ment has not, to our knowledge, been cancelled.” (ORC 
Ex. 20, p. 3) 

• * • # • 

“Our dealings with respect to road conductors 
working either within or outside the Chicago Switch¬ 
ing District have always been conducted with represen¬ 
tatives of the O. R. C., and our dealings with respect 
to road trainmen or yardmen working either within 
or outside the Chicago Switching District have always 
been conducted with representatives of the B. R. T., 
and, at no time prior to your letter of August 13, 1929, 
do our records indicate that the B. R T. has protested 
agreements entered into between the Railway Company 
and the O. R. C., as applying to conductors; neither do 
our records indicate that the O. R. C. has protested 
agreements entered into between the Railway Company 
and the B. R. T. as applying to trainmen or yardmen.” 
(ORC Ex. 20, pp. 6-7) 
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(84) After referring to the agreements providing for 
six months continuous service in the Chicago Switching 
District, the writer continued: 

“Surely, in view of the fact that under agreements 
existing on this railway as between the 0. R. C. and 
B. R. T., the 0. R. C. has the exclusive right to legis¬ 
late and negotiate rules, working conditions and rates 
of pay for road conductors, whether employed within 
or outside the Chicago Switching District, the Railway 
Company was entirely within its rights in entering into 
an agreement with the 0. R. C. covering revision of 
agreement of January 1,1927, and I do not understand 
that under rules and practices governing, it was neces- 
ary or required that the B. R. T. be consulted with 
respect thereto.” (ORC Ex. 20, p. 8) 

And concluded: 

“Taking into consideration the agreement of April 
21, 1920, and subsequent understandings and agree¬ 
ments with respect thereto, I feel you will agree with 
me that under provisions thereof, and, so long as same 
remains in effect, the 0. R. C. has the exclusive right 
to represent conductors working in the Chicago Switch¬ 
ing District and to negotiate rates of pay, rules and 
working conditions applicable to conductors whether 
employed within or outside the Chicago Switching 
District, and that agreement of August 1,1929, revising 
agreements of January 1 and November 1, 1927, with 
respect to stabilizing work in the Chicago Switching 
District, at least in so far as conductors are concerned, 
is not contrary to the provisions of any agreements 
which the Railway Company holds with the B. R. T.; 
neither is it contrary to statement made in my letter 
of July 3, 1929, to the effect that I cannot do other¬ 
wise than take a neutral position with respect to the 
controversy which may exist between the Order of Rail¬ 
way Conductors and Brotherhood of Railroad Train¬ 
men governing the manning of yard engines in the Chi¬ 
cago Switching District.” (ORC Ex. 20, p. 11) 

On April 21,1930, Jordan, General Chairman, 0. R. C., 
wrote Walliser, Vice President, C. & N. W.: 
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“Effective thirty days from date, it is the desire 
of the Order of Railway Conductors to adopt separate 
schedules to contain all rules, agreements and under¬ 
standings with respect to rates of pay and working con- 
(85) ditions applicable to conductors, now in effect, in¬ 
cluding rules, agreements and understandings con¬ 
tained in schedule of wages and rules of compensation 
of Conductors’ and Trainmen’s Schedule, amended ef¬ 
fective January 15, 1925—Schedule of Wages and 
Rules of Compensation of Yardmen and Switchtenders, 
Chicago Switching District, effective November 16, 
1922, and Schedule of Wages and Rules of Compensa¬ 
tion of Car Retarder Operators, Hump Yard, Proviso, 
Ill. Chicago Switching District, effective June 1, 
1929.” (ORC Ex. 22) 

Jordan testified that he wrote the letter of April 21, 
1930, because it was the desire of the 0. R. C. to separate 
the conductors’ rules embodied in the joint schedule of the 

B. of R. T. and the 0. R. C. for conductors and trainmen, 
effective November 16,1922, amended effective January 15, 
1925 (Board Ex. “D”) and to have the schedule rewritten 
in a separate schedule of the 0. R. C. applicable to con¬ 
ductors only. This was later accomplished, and the 0. R. C. 
negotiated and executed with the C. & N. W. a separate 
schedule for conductors effective June 5, 1931 (Board Ex. 
“E”). (R. 511) 

On May 21, 1930, the B. of R. T. served notice on the 

C. & N. W. that if it did not accede to the demand of the 
B. of R. T. to terminate the agreement of April 21, 1920, 
the B. of R. T. would go on a strike on May 23, 1930. (R. 
502-3) 

On May 23, 1930, at the office of the Chicago & North 
Western, General Chairman Jordan was present with Cur¬ 
tis, President, O. R. C., at which time a discussion ensued 
between President Whitney, of the B. of R. T. and Presi¬ 
dent Sargent, of the C. & N. W., regarding the threatened 
strike. (R. 502-3) 

On May 31, 1930, the C. & N. W. issued the following 
bulletin: 
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(86) “Chicago, May 31,1930. 

“Fred W. Sargent, President, 

“To all Conductors, Trainmen and Yardmen, Galena 
and Wisconsin Divisions: 

“It has come to my attention that a good deal of 
discussion has taken place and some uncertainty exists 
concerning the policy of the company with reference 
to maintaining the Chicago terminals as parts of the 
Galena and Wisconsin Divisions. 

“For the purpose of removing any unrest in this 
respect and to also avoid future controversies on the 
subject, I beg to state that it is not the purpose or 
policy of the company to close the Chicago terminals, 
and further that the company will respect and protect 
all the rights of the conductors, trainmen and yardmen 
under the existing contracts as they have been con¬ 
strued and applied since the date of their execution 
down to the present time. 

Fred W. Sargent, 

President.” (Board Ex. “E” p. 85) 

On October 20, 1930, Whitney, President, B. of R. T., 
protested to President Sargent against any separate agree¬ 
ment being entered into between the 0. R. C. and the C. & 
N. W. applying to conductors of the Galena and Wisconsin 
Divisions doing work in the Chicago Switching District. 
(ORC Ex. 23) 

On October 23, 1930, Curtis, President, O. R. C., wrote 
Whitney, President, B. of R. T., in part as follows: 

“Your letter of October 20th with copy of telegram 
to President Sargent of the Northwestern received. 
It appears you still maintain that your organization 
has the exclusive right to represent conductors em¬ 
ployed on the Galena and Wisconsin Divisions of the 
C. & N. W. Railway as established by agreement ex¬ 
ecuted April 21, 1920. If, out of all that has been 
said and written regarding the service of employees 
on these two Divisions, you have not discovered the 
difference between the conditions obtaining thereon, 
and a disposition on the part of your organization to 
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assert jurisdiction over yard conductors generally, 
which seems to be your view, I do not feel that I 
could say anything further that might enable you 
to discriminate between the two propositions and I 
(87) shall not attempt to do so here.” (ORC Ex. 23) 

On January 16, 1931, Whitney, President, B. of R. T., 
conferred with Sargent, President, C. & N. W., and pro¬ 
tested against the C. & N. W. entering into a separate 
agreement with the 0. R. C. applying to conductors in the 
Chicago Switching District, at which time he was advised 
by Sargent that there was no question of the right of the 
0. R. C. to legislate for conductors. (Board Ex. “B”) 

On June 4, 1931, Sargent, President, C. & N. W., wrote 
to Berry, President, 0. R. C., and Whitney, President, B. 
of R. T., a lengthy letter, comprising 19 pages, in which he 
reviewed the history of the operations under the agreement 
of April 21, 1920, and in part stated: 

“At the conference January 16, 1931, I advised you 
there was no question in respect to the right of the 
Order of Railway Conductors to negotiate a separate 
agreement applicable to conductors in road service.” 
(Board Ex. “B,” p. 1) 

• # # • # 

“As I advised you in conference January 16, 1931, 
there is no question but that under provisions of agree¬ 
ment between the Railway Company, the Order of Rail¬ 
way Conductors and Brotherhood of Railroad Train¬ 
men, effective April 21, 1920, the Order of Railway 
Conductors had the right to represent conductors work¬ 
ing as engine foremen in the Chicago Switching Dis¬ 
trict, which agreement, it was contended by Mr. Whit¬ 
ney, was cancelled by agreement between the Rail¬ 
way Company, the Order of Railway Conductors and 
Brotherhood of Railroad Trainmen, effective Novem¬ 
ber 16, 1922, establishing rates of pay, rules and regu¬ 
lations applicable to yardmen and switchtenders on the 
C&NW Railway and subsidiary lines operated, as well 
as to conductors and trainmen, Wisconsin and Galena 
Divisions, assigned to yard service, Chicago Switching 
District.” (Board Ex. “B,” pp. 4-5) 

• # * # m 
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“If, as stated by Mr. Whitney in conference Janu¬ 
ary 16, 1931, agreement of November 16, 1922, can¬ 
celled agreement of April 21, 1920, then the action of 
the B. of R. T. Convention as quoted by him would 
have been unnecessary; neither would it have been nec¬ 
essary for the B. of R. T. to serve a thirty day notice 
(88) requesting cancellation of agreement of April 21, 
1920, such as was done by Mr. Whitney in his letter of 
December 15, 1928, indicating conclusively that agree¬ 
ment of November 16, 1922, did not cancel agreement 
of April 21, 1920, and that the rights of the Order of 
Railway Conductors to represent and legislate for con¬ 
ductors performing yard service in the Chicago Switch¬ 
ing District given them under agreement of April 21, 
1920, were continued in full force and effect. 

“The right of the Order of Railway Conductors to 
represent and legislate for conductors performing yard 
service on and subsequent to November 16, 1922, is 
further evidenced by the fact that subsequent to the 
Railway Company and the B. of R. T. negotiating a 
schedule of wages and rules of compensation of yard¬ 
men and switchtenders, effective November 16, 1922, 
same was recalled upon protest of the 0. R. C., the 
agreement cancelled, and a new agreement negotiated 
between the Railway Company, the O. R. C. and B. of 
R. T., applicable to yardmen and switchtenders on the 
C&NW Railway and subsidiary lines operated and to 
conductors and trainmen, Wisconsin and Galena Divi¬ 
sions, assigned to yard service, Chicago Switching Dis¬ 
trict.’ J (Board Ex. “B,” pp. 5-6) 

• * * • • 

“In conference Friday, January 16, 1931, in your 
presence, I appointed Messrs. F. Walters, Wm. Wal- 
liser and G. B. Vilas a committee to make a study of 
schedules negotiated with the Conductors’ and Train¬ 
men’s Organizations subsequent to April 21, 1920, and 
specifically as applied to conductors and trainmen 
performing yard service in the Chicago Switching Dis¬ 
trict, as well as the practice in vogue since November 
16, 1922, in the handling of grievance cases of con¬ 
ductors and trainmen performing yard service in the 
Chicago Switching District submitted to the Railway 
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Company since that date, and to report their findings 
so that I could definitely determine the right of the 
Order of Railway Conductors to represent and nego¬ 
tiate for conductors performing yard service in said 
District. On basis of the committee’s report, I find— 

1. That the Order of Railway Conductors under agree¬ 
ment of April 21, 1920, was given the right to rep¬ 
resent and legislate for conductors performing 
yard service in the Chicago Switching District in 
the negotiation and interpretation of rules govern¬ 
ing rates of pay and working conditions applicable 
to conductors performing such service, as well as 
the handling of grievances arising thereunder. 

(89) 2. That since April 21,1920, the Order of Railway 
Conductors has been recognized as having and ex¬ 
ercising the right to represent conductors perform¬ 
ing yard service in the Chicago Switching District 
in the negotiation of rules and interpretation there¬ 
of, and the handling of grievances arising under 
said rules as applied to conductors. 

3. That the provisions of Yardmen’s and Switchtend- 
ers’ Schedule, effective November 16, 1922, did not 
take from the Order of Railway Conductors the 
right to represent and legislate for conductors per¬ 
forming yard service in the Chicago Switching Dis¬ 
trict, which right was unquestionably given them 
under agreement of April 21, 1920. 

4. That the right given the Order of Railway Con¬ 
ductors under agreement of April 21, 1920, to rep¬ 
resent and legislate for conductors performing yard 
service in the Chicago Switching District has been 
recognized in the negotiation of schedules of wages 
and rules of compensation consummated subsequent 
to that date, as follows: 

(a) Conductors’ and Trainmen’s Schedule, effec¬ 
tive November 16,1922. 

(b) Yardmen’s Schedule, effective November 16, 
1922. 

(c) Conductors’ and Trainmen’s Schedule, revised 
effective January 15, 1925— 
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(d) Car Retarder Operators’ Schedule, effective 
June 1, 1929.” (Board Ex. “B,” p. 7) 

* # * * * 

“The preponderance of evidence proves conclusive¬ 
ly that the 0. R. C. has been recognized as having the 
right to represent and legislate for conductors per¬ 
forming yard service in the Chicago Switching District 
in the handling of schedule negotiations, grievance 
cases, as well as all matters concerning conductors 
since the agreement of April 21, 1920, and I must hold 
that such right has not been taken away from that 
organization through the operation of any agreements 
or contracts.” (Board Ex. “B,” p. 19) 

Effective June 5,1931, separate agreement entered into 
between 0. R. C. and C. & N. W., applying to conductors. 
This agreement contains the following preamble: 

(90) “The following schedule and appendix will 
govern the employment and compensation of Conduc¬ 
tors in service on the Chicago and North Western Rail¬ 
way and subsidiary lines operated, and will supersede 
all previous schedules and rulings thereon.” (Board 
Ex. “E”) 

The agreement of April 21, 1920 (Board Ex. “A”), is 
embodied in the agreement effective June 5, 1931 (Board 
Ex. “E”), and appears therein at pages 85 to 88. 

The portion of the agreement effective June 5, 1931, 
governing yard service performed by conductors in the 
Chicago Switching District appears therein at pages 89 to 
100. (Board Ex. “E”) 

Rule 12(g), page 94, of the agreement effective June 
5,1931, gives the conductors the right to change from road 
service to yard service and vice versa. 

During the period from June 5, 1931, to August 21, 
1935, the trainmen’s organization continued to operate 
under the joint O. R. C.-B. of R. T. schedule for conduc¬ 
tors and trainmen, effective November 16, 1922, amended 
effective January 15, 1925 (Board Ex. “D”) and B. of R. 
T. separate schedule for yardmen and switchtenders, effec¬ 
tive November 16, 1922 (Board Ex. “C”). (R. 513) 

On June 12, 1931 (within one week after the O. R. C. 
separate agreement for conductors became effective on June 
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5,1931 (Board Ex. “E”)), the B. of R. T. made application 
to the United States Board of Mediation (under the Rail¬ 
way Labor Act of 1926) concerning the question of repre¬ 
sentation, and on October 20,1932, the B. of R. T. withdrew 
its application. (R. 7) 

Effective August 21, 1935, the B. of R. T. entered into 
(91) a separate agreement with the C. & N. W., the pre¬ 
amble of the agreement (p. 3) being as follows: 

“The following agreement will govern the employ¬ 
ment and compensation of trainmen in passenger and 
freight service, yard helpers and switchtenders (Chi¬ 
cago Switching District), yardmen and switchtenders 
(outside Chicago Switching District), car retarder op¬ 
erators (Hump Yard, Proviso, Illinois) on the Chi¬ 
cago and North Western Railway and subsidiary lines 
operated, and will supersede all previous agreements 
and rulings thereon.” (Board Ex. “F”) 

Under the heading, “Yard and Switchtender Service,” 
the agreement (p. 75) states: 

“The following rates of pay, rules and regulations 
apply to yard helper and switchtender service in the 
Chicago Switching District and to all yard and switch- 
tender service outside the Chicago Switching Dis¬ 
trict.” 

Rule 12 (e), page 82, provides: 

“(e) Trainmen, Galena and Wisconsin Divisions, 
hold seniority concurrently with yardmen in service 
April 22, 1920, in the selection of yard helper service 
in the Chicago Switching District.” 

On December 6, 1935, the B. of R. T. invoked the serv¬ 
ices of the National Mediation Board (R. 2), and on Sep¬ 
tember 30,1936, the Board assigned Mediator Cole to make 
an investigation and report. (R. 3) 
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(92) And Having Fully Answered, this defendant 
prays that said complaint of plaintiffs be dismissed, with 
costs to said defendant. 


(S) 


Order of Railway Conductors of America, 
By (S) William D. Johnson, 

Vice President. 

Geo. P. Hoover, 

GEORGE P. HOOVER, 

Investment Building, 

Washington, D. C., 


(S) John M. Grimm, 

JOHN M. GRIMM, 

Merchants National Bank Building, 

Cedar Rapids, Iowa, 

Attorneys for Defendant, 

Order of Railway Conductors of America. 


District of Columbia, ss: 

I, William D. Johnson, being first duly sworn, accord¬ 
ing to law, on oath say that I am Vice President of the 
Order of Railway Conductors of America, one of the de¬ 
fendants in the above-entitled cause; and as such I have 
authority and am duly authorized to sign its name to this 
answer and to verify the same by this affidavit; that I have 
read the foregoing answer, know the contents thereof, and 
verily believe the facts stated therein to be true. 

(S) William D. Johnson. 


Subscribed and sworn to before me this 20th day of 
October, 1939. 


(S) N. M. C. Jenkins, 

Notary Public in and for 
the District of Columbia. 
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ITEM 6. 

Stipulation of August 15, 1941. 
STIPULATION. 

(93) It is hereby stipulated and agreed by and between 
counsel for the respective parties: 

1. That the National Mediation Board at the trial of 
this cause shall file with the District Court of United States 
for the District of Columbia the transcript of testimony, 
and all proceedings before said Board in this cause, in¬ 
cluding all exhibits offered and received in evidence in 
the hearings before said Board, and the invocation filed 
with said Board. 

2. That it is a fact that Joseph McGarry, C. F. Hester, 
Otto E. Smith, H. A. Bettin and H. McHart signed authori¬ 
zations for the Brotherhood of Railroad Trainmen to rep¬ 
resent them, which authorizations were filed with the Na¬ 
tional Mediation Board. 

3. That the foregoing shall constitute the record in 
this cause, and said cause shall be submitted to and de¬ 
termined by the Court on the pleadings, this stipulation 
and the foregoing transcript of testimony and documents. 

This stipulation entered into this 15th day of August, 
1941. 

James Metzenbaum, 

Union Trust Building, 

Cleveland, Ohio, 

Attorney for Plaintiffs. 

(94) Robert L. Stern, 

Special Assistant to the Attorney 
General, 

Department of Justice, 

Washington, D. C., 

Attorney for Defendants, 
National Mediation Board, 
Otto S. Beyer, 

George A. Cook, and 
David J. Lewis. 

George P. Hoover, 

Investment Building, 

Washington, D. C., 

Attorneys for Defendants, 

Order of Railway Conductors of 
. America. 
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ITEM 7. 

The United States District Court’s Findings 
and Decision. 


(95) FINDINGS OF FACT AND CONCLUSIONS 

OF LAW. 

The above entitled cause came on to be heard before, 
and having been heard by, the undersigned Associate 
Justice of the District Court of the United States for the 
District of Columbia, sitting in a civil action without a 
jury, upon the pleadings and exhibits attached thereto, the 
transcript of testimony and all proceedings before the 
National Mediation Board, including all exhibits offered 
and received in evidence in the hearings before said Board, 
the invocation filed with said Board, and the stipulation 
entered into by counsel for the respective parties filed 
herein, and after argument of counsel thereon, and having 
been duly submitted and considered, the Court makes the 
following Findings of Fact and reaches the following Con¬ 
clusions of Law: 

(For convenience, plaintiff, Brotherhood of Railroad 
Trainmen, hereinafter will be referred to as the “B. of R. 
T.,” defendant, National Mediation Board, as the “Board,” 
defendant, Order of Railway Conductors of America, as 
the “0. R. C.,” and the Chicago & North Western Railway 
Company, as “C. & N. W.”) 

(96) Findings of Fact. 

1. The plaintiffs are the B. of R. T., a labor organiza¬ 
tion, which represents yard foremen, yard helpers, switch- 
tenders, and car retarder operators, employed on the C. & 
N. W., and five individuals, employed respectively as yard 
foreman, yard foreman (conductor), yard helper (some¬ 
times called yard brakeman), switchtender, and car re¬ 
tarder operator, in the Chicago Switching District of said 
railroad. The individual plaintiffs bring this suit as a 
class action on their own behalf and on behalf of all other 
employees of said railroad who may be similarly situated, 
or who may have a similar interest in the subject matter 
of said suit, such other employees being so numerous that 
it is impracticable to make all of them parties hereto by 
name. 
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2. The defendants, Otto S. Beyer, George A. Cook 
and David J. Lewis, are members of the defendant, Board. 
Defendant, Board, is an administrative body, established 
by the Railway Labor Act, as amended, with the duties, 
inter alia , of investigating disputes as to representation 
among railroad employees, and certifying after secret elec¬ 
tion, if necessary, the representative chosen by the ma¬ 
jority of the employees in a particular craft or class. In 
the conduct of any such election, for the purpose indicated, 
the Board has authority to designate who may participate 
in the election and to establish the rules to govern such 
election. 

3. The defendant, 0. R. C., is a labor organization, 
representing road conductors on the C. & N. W., including 
road conductors on the Galena and Wisconsin Divisions of 
said railroad, working as yard foremen (conductors) in 
the Chicago Switching District of said railroad. 

4. On December 6, 1935, the B. of R. T. invoked the 
(97) services of the Board in behalf of car retarder opera¬ 
tors, yard foremen, yard helpers and switchtenders, em¬ 
ployed by the C. & N. W. concerning an alleged dispute as 
to who should properly represent said employees in accord¬ 
ance with Section 2 (Ninth) of the Railway Labor Act. The 
Board assigned a mediator to investigate the said alleged 
dispute, and following the filing of the report of said medi¬ 
ator, the Board ordered a public hearing to afford the 
parties to said alleged dispute an opportunity to present 
evidence in support of their respective contentions. There¬ 
after, hearings were held February 26, March 2 to 5, in¬ 
clusive, and May 25, 1937, before the late James W. 
Carmalt, the then Chairman of the Board. The parties 
appeared by counsel, offered testimony and cross-examined 
witnesses. The transcript of testimony comprises 720 type¬ 
written pages, and numerous exhibits were offered and re¬ 
ceived in evidence. Subsequently, extensive briefs were 
filed by the respective parties, and on May 23 and May 24, 
1938, oral argument was had before the full Board. 

5. The arrangement under which road conductors on 
the Galena and Wisconsin Divisions of said railroad are 
assigned to do yard foremen’s (conductor’s) work in the 
Chicago Switching District has been in effect since April 
21, 1920. 
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6. On or about April 3, 1920, an unauthorized or out¬ 
law strike occurred in the Chicago Switching District of 
the C. & N. W., the yard men leaving the service of the 
railroad in violation of their agreement with the carrier, 
and contrary to the orders of the B. of R. T., which repre¬ 
sented them under the agreement. Between April 3 and 
April 16, 1920, the B. of R. T. tried in vain to have yard 
men employed in the 51 yards of the C. & N: W. outside of 
the Chicago Switching District to go into said Switching 
District and do the yard work which theretofore had been 

(98) done by the yardmen who were out on the unlawful 
strike. 

7. On or about April 16,1920 the B. of R. T. urged the 
0. R. C. to take over the contract covering the work of 
yard foremen in the Chicago Switching District. As a 
result of several conferences between committees repre¬ 
senting the B. of R. T., the 0. R. C. and the C. & N. W., it 
was agreed that the Chicago Switching District should be 
divided and made a part of the two divisions, namely, the 
Galena Division and the Wisconsin Division, and the de¬ 
scription of the Galena Division and Wisconsin Division 
portions of the Chicago Switching District, outlined in the 
agreement of April 21, 1920 (Board Exhibit “A”) is, in 
substance, what was agreed to by said conferees. 

8. On or about April 3, 1920, at the time that the out¬ 
law strike occurred, there was in effect a memorandum 
agreement between the B. of R. T. and the General Man¬ 
agers’ Committee, signed at Chicago, Illinois, December 
20, 1919, governing rates of pay, rules and regulations 
for yard men and switchtenders in the Chicago Switching 
District of the C. & N. W. Because the B. of R. T. was 
unable to protect the service in the Chicago Switching 
District, it agreed with the railway company to cancel the 
said memorandum agreement of December 20, 1919. Ac¬ 
cordingly, an agreement was entered into on April 21,1920, 
between the B. of R. T., O. R. C. and the C. & N. W., govern¬ 
ing the handling of work within the Chicago Switching Dis¬ 
trict ; said agreement of April 21,1920 cancelled said memo¬ 
randum agreement of December 20, 1919, between the B. 
of R. T. and the General Managers’ Committee, and pro¬ 
vided that said memorandum agreement of December 20, 
1919, “is turned over intact to roadmen represented by 

(99) the Order of Railway Conductors and the Brotherhood 
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of Railroad Trainmen”; (the road conductors represented 
by the 0. R. C. to take over the work of yard foremen and 
the road brakemen represented by the B. of R. T. to take 
over the work of yard helpers and switchtenders); said 
agreement of April 21, 1920 also provides that it “shall 
remain in effect until revised or abrogated of which inten¬ 
tion thirty days’ notice shall be given by the party desir¬ 
ing change.” 

9. Shortly after the road conductors on the Galena 
and Wisconsin Divisions began working in the Chicago 
Switching District under the agreement of April 21,1920, a 
question arose concerning the rights and privileges of said 
road conductors in the exercise of their seniority rights. 
The question at issue was presented to the executive of¬ 
ficers of the B. of R. T. and the 0. R. C. for their solution, 
which resulted in the ruling contained in a letter dated 
December 8, 1920, signed by the executive officers of both 
organizations, which is in part as follows: 

“Therefore, under the terms of this agreement po¬ 
sitions formerly known as ‘foremen’s positions’ are 
to be filled by conductors, and positions formerly 
known as ‘helper’ positions are to be filled by road 
brakemen (excepting that the yardmen who were 
then in the service or on proper leave of absence may 
not be displaced by junior roadmen). 

# * * * • 

“It is held that all positions in the Chicago Switch¬ 
ing District known as ‘Foremen’s positions’ prior to 
April 21, 1920, are now conductors’ positions.” (0. 
R. C. Exhibit No. 3) 

10. On March 9, 1921 a joint agreement was entered 
into between the C. & N. W., the B. of R. T. and the 0. R. C., 
interpreting Article 4 of the agreement of April 21, 1920; 
said agreement of March 9, 1921 reads in part as follows: 

“Conductors accumulate seniority rights as such 
from date of promotion. Yardmen accumulate rights 
as engine-foremen from date of their employment as 
yardmen, and in view of the fact that the terms ‘con- 
(100) ductor’ and ‘engine-foremen’ are synonymous, 
concurrent rights of the positions named for work as 
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engine-foremen in the Chicago Terminal District, 
should be based on the date of promotion of a conduc¬ 
tor and date of employment of a yardman.’’ (0. R. C. 
Exhibit No. 9) 

11. Effective November 16, 1922, amended, effective 
January 15, 1925, Schedule of Wages and Rules of Com¬ 
pensation of Conductors and Trainmen, was negotiated 
and signed jointly by the 0. R. C. and the C. & N. W. Rule 
77 of said schedule in part provides: 

“Men employed for yard service, Chicago Switch¬ 
ing District, after 7:00 A. M., April 22, 1920, are 
classed as brakemen and shall be placed on the sen¬ 
iority rosters as such.” (Board Exhibit “D”) 

Since the agreement of April 21,1920 became effective, 
men employed in the Chicago Switching District are em¬ 
ployed as road brakemen by the superintendent in charge of 
road operations, work up to the higher grade of conductor 
and work in the yard or on the road, according to their own 
wishes, except that during the period between 1927 and 
1936, agreements were in effect which provided that when 
road conductors on the Galena and Wisconsin Divisions 
assigned themselves to service in the Chicago Switching 
District, they should remain in such service for a period of 
six months. 

12. Effective November 16, 1922, Schedule of Wages 
and Rules of Compensation of Yardmen and Switchtenders 
was negotiated and signed by the B. of R. T. and the C. & 
N. W. This schedule provided a rate of pay for foremen 
of $6.32 per day and contained the following preamble: 

“The following rates of pay, rules and regulations, 
■will apply to Yardmen and Switch Tenders on the Chi¬ 
cago and North Western Railway and subsidiary lines 
operated, and will supersede all previous schedules and 
rulings thereon.” (0. R. C. Exhibit No. 24) 

At the time that said yardmen’s schedule (0. R. C. Ex- 
(101) hibit No. 24) became effective, the road conductors 
doing the work which formerly had been done by yardmen 
in the Chicago Switching District were paid at the rate of 
$6.32 per day, pursuant to Article 3, Paragraph (a) of the 
agreement of December 20, 1919, embodied in and made a 
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part of the agreement of April 21, 1920 (Board Exhibit 
“A”), which provided that yard work “shall be compen¬ 
sated for at not less than the yard rates.” 

13. As a result of objection made by General Chair¬ 
man Jordan of the 0. R. C., said schedule (0. R. C. Exhibit 
No. 24) was withdrawn, and a new schedule, effective No¬ 
vember 16, 1922 (Board Exhibit “C”) was prepared and 
signed jointly by the 0. R. C., the B. of R. T. and the C. & 
N. W., and the preamble of said agreement (as quoted in 
Finding of Fact No. 12 hereof) was modified by adding the 
words: 

“This also applies to conductors and trainmen, Wis¬ 
consin and Galena Divisions, assigned to yard serv¬ 
ice, Chicago Switching District,” (Board Exhibit 
“C”), 

which made the rates of pay prescribed in said schedule 
applicable to road conductors doing yard work in the Chi¬ 
cago Switching District. 

14. At the convention of the B. of R. T., held in Cleve¬ 
land, Ohio, sometime in May, 1928, a resolution was adopted 
which in part is as follows: 

“Whereas, On account of the outlaw strike in April, 
1920, in the terminals of the C. & N. W. Ry., at Chi¬ 
cago, it became necessary, in order that the interest of 
the Brotherhood might be protected to execute an 
agreement permitting road conductors and brakemen 
on the Galena and Wisconsin Divisions to hold sen¬ 
iority rights in the respective yards of this railway 
company at Chicago; and 

“Whereas, Said agreement executed April 21, 
1920, has fully served its purpose and outlived its use¬ 
fulness 

“Therefore be it resolved, That the President of the 
Grand Lodge be instructed and directed to immediately 
(102) serve the required thirty days notice upon the 
President of the 0. R. C. and the Chief Operating Offi¬ 
cer of the C. & N. W. Ry. of the Brotherhood’s desire to 
segregate the seniority standing of road and yard men 
and to restore the status that existed prior to agree¬ 
ment of April 21, 1920, in the Chicago switching dis¬ 
trict of the C. & N. W. Ry.” (0. R. C. Exhibit No. 16) 
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15. On July 20, 1928, Murdock, Vice President, B. of 
R. T., wrote a letter to Walliser, Vice President, C. & N. W., 
in part stating, that the B. of R. T. in its recent convention 
had authorized its President to assign an officer to deal 
with the situation existing in the Chicago Switching Dis¬ 
ing District. Murdock was assigned for this purpose, and 
asserted that the B. of R. T. had the right to legislate for 
men employed in yard service in the Chicago Switching 
District, also stating that B. of R. T. was desirous of giving 
the C. & N. W. absolute continuity of service as applied to 
foremen and helpers in the Chicago Switching District, 
and stating: 

“We believe that this can only be properly done by 
closing your yards after giving your men now holding 
road and yard rights therein a proper opportunity to 
indicate their preference for the future, as to whether 
they desire to be considered as road or yard men.” 
(0. R. C. Exhibit No. 19, p. 2) 

16. On December 15, 1928, Whitney, President, B. of 
R. T., wrote a letter to Sargent, President, C. & N. W., quot¬ 
ing portion of resolution adopted at the B. of R. T. conven¬ 
tion, hereinbefore set out in Paragraph 14 hereof, and con¬ 
cluded : 

“In accordance with the above action, you will 
please accept this communication as serving thirty 
days notice on your company of the desire of the 
Brotherhood of Railroad Trainmen to change the 
agreement in effect in the Chicago terminals of your 
company.” (0. R. C. Exhibit No. 16) 

17. On December 15, 1928, Whitney, President, B. of 
R. T., wrote a letter to Curtis, President, 0. R. C., serving 
thirty days notice on 0. R. C., of desire of B. of R. T. to 
(103) change agreement of April 21, 1920, in effect in Chi¬ 
cago terminals of the C. & N. W. 

18. On January 26, 1929, Curtis, President, 0. R. C., 
wrote a letter to Whitney, President, B. of R. T., acknowl¬ 
edging Whitney’s letter of December 15, 1928, and in part 
stated: 

“When one considers the circumstances necessitat¬ 
ing the agreement of April 21, 1920, it is difficult to 
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understand the attitude of the Convention in adopting 
this resolution. 

• • * • # 

“The jurisdictional rights of both organizations were 
well understood by the railway company, the Order and 
the Brotherhood when the agreement of April 21,1920, 
was executed and all the parties well understood that 
certain considerations were involved, which satisfied 
any acquisition or surrender of rights by the parties.” 
(0. R. C. Exhibit No. 15) 

19. On January 26, 1929, Curtis, President, 0. R. C., 
wrote a letter to Sargent, President, C. & N. W., referring 
to Whitney’s letter of December 15, 1928, and in part 
stated: 

“Your company is fully aware of the conditions 
which prompted all the parties interested to execute 
the agreement of April 21, 1920, and apparently, all 
were satisfied with the considerations which were in¬ 
volved in the instrument. The Order of Railway Con¬ 
ductors holds that these considerations were sufficient 
and it has no intention of surrendering any of the con¬ 
cessions granted in exchange for the obligations it as¬ 
sumed, as expressed in the agreement of April 21, 
1920, and subsequent revisions thereof. I am sure that 
your company will testify to the fact that your con¬ 
ductors fulfilled these obligations and protected not 
only your interest but the interest of the Brotherhood 
of Railroad Trainmen, as well. 

“I feel justified, therefore, in requesting your com¬ 
pany to make no change in this agreement that would 
affect the present seniority standing of your conduc¬ 
tors employed on the divisions to which the Chicago 
terminal has been attached.” (0. R. C. Exhibit No. 
18) 

20. On February 21, 1929, President Wliitney, Chair¬ 
man Dugan and Secretary Jones of B. of R. T., conferred 
with President Sargent of C. & N. W., regarding subject 
matter of Wliitney’s letter of December 15, 1928 (0. R. C. 
(104) Exhibit No. 16), at which time President Sargent ad¬ 
vised said representatives of the B. of R. T. that President 
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Curtis and Chairman Jordan, of the 0. R. C., had been in to 
see him and had interposed an objection to closing the Chi¬ 
cago terminal. 

21. On July 21,1929, a conference was held in the office 
of the C. & N. W. concerning the subject matter of the let¬ 
ter of Whitney of December 15, 1928 (0. R. C. Exhibit No. 
16), at which time there were present, Sargent and Wal- 
liser, representing C. & N. W., Curtis, Berry and Jordan, 
representing 0. R. C., and Whitney, McKirchy, Dugan, 
Jones, Boyle and Gallagher, representing the B. of R. T. 
At this conference representatives of the B. of R. T. set 
forth their reasons in support of the proposed closing of 
the Chicago terminal, and reestablishing conditions as they 
existed prior to the agreement of April 21, 1920. The rea¬ 
son assigned by the B. of R. T. for wanting to terminate 
the agreement of April 21, 1920 was that it had outlived 
its usefulness. No understanding or agreement was arrived 
at in said conference. 

22. On April 21, 1930, Jordan, General Chairman, 0. 
R. C., wrote Walliser, Vice President, C. & N. W., as fol¬ 
lows: 

“Effective thirty days from date, it is the desire of 
the Order of Railway Conductors to adopt separate 
schedule to contain all rules, agreements and under¬ 
standings with respect to rates of pay and working 
conditions applicable to conductors, now in effect, in¬ 
cluding rules, agreements and understandings con¬ 
tained in schedule of wages and rules of compensation 
of Conductors’ and Trainmen’s Schedule, amended ef¬ 
fective Januarv 15, 1925—Schedule of Wages and 
Rules of Compensation of Yardmen and Switchtenders, 
Chicago Switching District, effective November 16, 
1922, and Schedule of Wages and Rules of Compensa¬ 
tion of Car Retarder Operators, Hump Yard, Proviso, 
Ill. Chicago Switching District, effective June 1, 
1929.” (0. R. C. Exhibit No. 22) 

23. The said letter of Jordan of April 21, 1930, was 
'written because of the desire of the 0. R. C. to separate 
the conductors’ rules, embodied in the joint schedule be- 
(105) tween B. of R. T. and 0. R. C. for conductors and 
trainmen, effective November 16, 1922, amended effective 
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January 15, 1925 (Board Exhibit “D”), and to have the 
schedule rewritten in a separate schedule of the 0. R. C. ap¬ 
plicable only to conductors. This was later accomplished 
and the 0. R. C. negotiated and executed with the C. & N. 
W. a separate schedule for conductors, effective June 5, 
1931. (Board Exhibit “E”) 

24. On May 21, 1930, the B. of R. T. served notice on 
the C. & N. W. that if it did not accede to the demand of 
the B. of R. T. to terminate the agreement of April 21, 
1920, the B. of R. T. would go on strike on May 23, 1930. 
The C. & N. W. refused “to close the Chicago terminal 
to the road conductors” but the strike did not occur, and 
on May 31, 1930, the C. & N. W. issued the following bul¬ 
letin : 

“Chicago, May 31, 1930. 

“Fred W. Sargent, President, 

“To all Conductors, Trainmen and Yardmen, 

Galena and Wisconsin Divisions: 

“It has come to my attention that a good deal of 
discussion has taken place and some uncertainty exists 
concerning the policy of the company with reference 
to maintaining the Chicago terminals as parts of the 
Galena and Wisconsin Divisions. 

“For the purpose of removing any unrest in this re¬ 
spect and to also avoid future controversies on the 
subject, I beg to state that it is not the purpose or 
policy of the company to close the Chicago terminals, 
and further that the company will respect and protect 
all the rights of the conductors, trainmen and yardmen 
under the existing contracts as they have been con¬ 
strued and applied since the date of their execution 
down to the present time.” (Board Exhibit “E”) 

25. On October 20, 1930, Whitney, President, B. of 
R. T., protested to Sargent, President, C. & N. W., against 
any separate agreement being entered into between the 
O. R. C. and the C. & N. W., applying to conductors on the 
(106) Galena and Wisconsin Divisions, doing work in the 
Chicago Switching District. 

26. On October 23, 1930, Curtis, President, O. R. C., 
wrote a letter to Whitney, President, B. of R. T., in part, 
as follows: 
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“Your letter of October 20th with copy of telegram 
to President Sargent of the Northwestern received. It 
appears you still maintain that your organization has 
the exclusive right to represent conductors employed 
on the Galena and Wisconsin Divisions of the C. & N. 
W. Railway as established by agreement executed 
April 21, 1920. If, out of all that lias been said and 
written regarding the service of employees on these 
two Divisions, you have not discovered the difference 
between the conditions obtaining thereon, and a dis¬ 
position on the part of our organization to assert juris¬ 
diction over yard conductors generally, which seems 
to be your view, I do not feel that I could say any¬ 
thing further that might enable you to discriminate be¬ 
tween the two propositions and I shall not attempt to 
do so here.” (0. R. C. Exhibit No. 23) 

27. On January 16, 1931, Whitney, President, B. of 
R. T., conferred with Sargent, President, C. & N. W., and 
again protested against the C. & N. W. entering into a 
separate agreement with the 0. R. C., applying to conduc¬ 
tors in the Chicago Switching District, at which time he 
was advised by Sargent that there was no question of the 
right of the 0. R. C. to legislate for conductors. (Board Ex¬ 
hibit “B”) 

28. On June 4, 1931, Sargent, President, C. & N. W., 
wrote a lengthy letter, comprising 19 pages, to Berry, Presi¬ 
dent, 0. R. C., and Whitney, President, B. of R. T., in which 
he reviewed the history of the operations under the agree¬ 
ment of April 21, 1920, and in part, stated: 

“At the conference January 16, 1931,1 advised you 
that there was no question in respect to the right of 
the Order of Railway Conductors to negotiate a sepa¬ 
rate agreement applicable to conductors in road serv¬ 
ice.” (Board Exhibit “B,” p. 1) 

• * • • • 

“In conference Friday, Januarv 16, 1931, in your 
presence, I appointed Messrs. F. Walters, Wm. Wal- 
liser and G. B. Vilas a committee to make a study of 
(107) schedules negotiated with the Conductors’ and 
Trainmen’s Organizations subsequent to April 21,1920, 
and specifically as applied to conductors and trainmen 




United States District Court’s Findings and Decision 


103 


performing yard service in the Chicago Switching Dis¬ 
trict, as well as the practice in vogue since November 
16, 1922, in the handling of grievance cases of conduc¬ 
tors and trainmen performing yard service in the Chi¬ 
cago Switching District submitted to the Railway 
Company since that date, and to report their findings 
so that I could definitely determine the right of the 
Order of Railway Conductors to represent and nego¬ 
tiate for conductors performing yard service in said 
District. On basis of the committee’s report, I find— 

1. That the Order of Railway Conductors under agree¬ 
ment of April 21, 1920, was given the right to rep¬ 
resent and legislate for conductors performing yard 
service in the Chicago Switching District in the 
negotiation and interpretation of rules governing 
rates of pay and working conditions applicable to 
conductors performing such service, as well as the 
handling of grievances arising thereunder. 

2. That since April 21, 1920, the Order of Railway 
Conductors has been recognized as having and exer¬ 
cising the right to represent conductors performing 
yard service in the Chicago Switching District in 
the negotiation of rules and interpretation thereof, 
and the handling of grievances arising under said 
rules as applied to conductors. 

3. That the provisions of Yardmen’s and Switch- 
tenders’ Schedule, effective November 16, 1922 did 
not take from the Order of Railway Conductors the 
right to represent and legislate for conductors per¬ 
forming yard service in the Chicago Switching Dis¬ 
trict, which right was unquestionably given them 
under agreement of April 21, 1920. 

4. That the right given the Order of Railway Conduc¬ 
tors under agreement of April 21,1920, to represent 
and legislate for conductors performing yard serv¬ 
ice in the Chicago Switching District has been rec¬ 
ognized in the negotiation of schedules of wages and 
rules of compensation consummated subsequent to 
that date, as follows: 

(a) Conductors’ and Trainmen’s Schedule, effec¬ 
tive November 16, 1922. 
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(b) Yardmen’s Schedule, effective November 16, 
1922. 

(c) Conductors’ and Trainmen’s Schedule, revised 
effective January 15, 1925— 

(d) Car Retarder Operators’ Schedule, effective 
(108) June 1,1929.” (Board Exhibit “B,” p. 7) 

* • « • * 

“The preponderance of evidence proves conclu¬ 
sively that the 0. R. C. has been recognized as having 
the right to represent and legislate for conductors per¬ 
forming yard service in the Chicago Switching District 
in the handling of schedule negotiations, grievance 
cases, as well as all matters concerning conductors 
since the agreement of April 21, 1920, and I must hold 
that such right has not been taken awav from that 
organization through the operation of any agreements 
or contracts.” (Board Exhibit “B,” p. 19) 

29. Effective June 5, 1931, a separate agreement was 
entered into between 0. R. C. and C. & N. W., applying 
to conductors. This agreement contains the following pre¬ 
amble: 

“The following schedule and appendix will govern 
the employment and compensation of Conductors in 
service on the Chicago and North Western Railway and 
subsidiary lines operated, and will supersede all previ¬ 
ous schedules and rulings thereon.” (Board Exhibit 
“E”) 

The agreement of April 21, 1920 (Board Exhibit “A”) 
is embodied in the agreement effective June 5, 1931 (Board 
Exhibit “E”) and appears therein at pages 85 to 88. 

The portion of the agreement effective June 5, 1931 
governing yard service performed by road conductors on 
the Galena and Wisconsin Divisions in the Chicago Switch¬ 
ing District appears therein at pages 89 to 100. (Board Ex¬ 
hibit “E”) 

Under said agreement effective June 5, 1931 (Board 
Exhibit “E”), the road conductors on the Galena and Wis¬ 
consin Divisions had the right to change from road service 
to yard service and vice versa, subject to the six months 
rule (referred to in Finding of Fact No. 11 hereof), while 
said six months rule was in effect. 
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30. During the period from June 5, 1931 to August 
21, 1935, the B. of R. T. continued to operate under the 
schedule for conductors and trainmen, entered into jointly 
(109) by the 0. R. C. and the B. of R. T., effective Novem¬ 
ber 16, 1922, amended effective January 16, 1925 (Board 
Exhibit “D”), and the separate schedule of the B. of R. T. 
for vardmen and switchtenders, effective November 16, 
1922'(Board Exhibit “C”). 

31. Effective August 21, 1935, the B. of R. T. entered 
into a separate schedule with the C. & N. W., the preamble 
of said schedule being as follows: 

“The following agreement will govern the employ¬ 
ment and compensation of trainmen in passenger and 
freight service, yard helpers and switchtenders (Chi¬ 
cago Switching District), yardmen and switchtenders 
(outside Chicago Switching District), car retarder op¬ 
erators (Hump Yard, Proviso, Illinois) on the Chicago 
and North Western Railway and subsidiary lines oper¬ 
ated, and will supersede all previous agreements and 
rulings thereon.” (Board Exhibit “F”) 

Under the heading, “Yard and Switchtender Service,” 
said schedule (p. 75) states: 

“The following rates of pay, rules and regulations 
apply to yard helper and switchtender service in the 
Chicago Switching District and to all yard and switch- 
tender service outside the Chicago Switching District.” 

Rule 12(e), page 82, provides: 

“(e) Trainmen, Galena and Wisconsin Divisions, 
hold seniority concurrently with yardmen in service 
April 22, 1920, in the selection of yard helper service 
in the Chicago Switching District.” 

32. The separate agreement effective June 5, 1931, en¬ 
tered into between the O. R. C. and the C. & N. W., which 
embodies the agreement of April 21, 1920, authorizes road 
conductors on the Galena and Wisconsin Divisions to do 
the work of yard foremen in the Chicago Switching Dis¬ 
trict, but not in anv of the other 51 vards outside of the 
Chicago Switching District. The separate agreement effec¬ 
tive August 21, 1935, between the B. of R. T. and the C. 
& N. W. provides that it “will govern the employment and 
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compensation of * # * yard men (i.e., yard foremen and 

(110) yard helpers) and switchtenders” outside of the Chi¬ 
cago Switching District, and will govern “yard helpers and 
switchtenders” inside the Chicago Switching District. 

33. On June 12, 1931 (within one week after the 0. R. 
C’s. separate agreement for conductors became effective 
on June 5, 1931 (Board Exhibit “E”)), the B. of R. T. 
invoked the services of United States Board of Mediation 
(under the Railway Labor Act of 1926) in an alleged dis¬ 
pute with the carrier, involving the right of the B. of R. T. 
to represent the conductors who worked as yard foremen 
in the Chicago Switching District. After said Board had 
made a preliminary investigation and had accepted the 
request for mediation, the B. of R. T. on October 20, 1932, 
withdrew its application invoking the services of the Board. 

34. At the time of the invocation of the services of the 
Board by the B. of R. T. on December 6, 1935, there was, 
and continuously since that time there has been, in effect 
a working agreement between the B. of R. T. and the C. & 
N. W., governing the rules, rates of pay and working con¬ 
ditions of all of the vard men and switchtenders in all of 
the 51 yards of said railroad outside of the Chicago Switch¬ 
ing District. In the Chicago Switching District of said 
railroad said agreement governs the rules, rates of pay 
and working conditions of the yard helpers and switch- 
tenders, in addition to some 17 yard foremen who have re¬ 
tained their employment since April 22, 1920. 

35. At all of the times mentioned in Paragraph 34 
hereof, an agreement of like import was and has been in 
effect between the O. R. C. and the C. & N. W., governing 
the rules, rates of pay and working conditions of all pas¬ 
senger and freight conductors in road service on said rail¬ 
road, including road conductors on the Galena and Wis¬ 
consin Divisions of said railroad, who have the right to do 

(111) the work of yard foremen (conductors) in the Chi¬ 
cago Switching District pursuant to the provisions of the 
agreement of April 21, 1920. 

36. The exclusive right to represent the employees of 
said railroad covered by each of said agreements is vested 
in the respective labor organizations by provisions of the 
following import contained in each of said agreements: 
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“The exclusive right of the General Committee of 
(the B. of R. T., or the 0. R. C., as the case may be), 
to represent employees coming within the scope of 
this agreement is conceded in the making of contracts, 
rules, rates and working conditions, and the interpre¬ 
tations thereon.” 

37. At the time of the hearings before the Board there 
were approximately 1000 yardmen, including foremen, 
helpers and switchtenders on the C. & N. W. outside of the 
Chicago Switching District, 200 helpers and switchtenders 
within the Chicago district, and about 100 conductors per¬ 
forming the work of yard foremen within the Chicago 
Switching District. The great majority, approximately 
95%, of the yardmen outside of the Chicago district and 
the helpers and switchtenders within that district are mem¬ 
bers of the B. of R. T., and it is not disputed that the B. 
of R. T. is the duly designated representative of the craft 
or class of yardmen. There is also no dispute as to the 
right of the O. R. C. to represent the road conductors on 
the C. & N. W. Although there is a dispute between the 
B. of R. T. and the O. R. C. as to whether the conductors 
performing the work of yard foremen in the Chicago 
Switching District fall within the craft or class of yard¬ 
men or the craft or class of road conductors, there is no 
dispute as to who is the representative of a craft or class 
within the meaning of the Railway Labor Act. 

38. The B. of R. T. presented to the Board authoriza¬ 
tions signed by a majority of the employees of said rail- 
(112) road it already represents. In addition, authoriza¬ 
tions were signed for the B. of R. T. by the individual plain¬ 
tiffs, Joseph McGarry, Otto E. Smith, H. A. Bettin and H. 
McHart, also by C. F. Hester, one of the plaintiffs, who was 
employed as a road conductor, working in the Chicago 
Switching District. On the basis of these authorizations it 
requested the Board to make an investigation or hold an 
election and make a certification in accordance with Sec¬ 
tion 2 (Ninth) of the Railway Labor Act that said B. of 
R. T. is the duly authorized representative of all the yard¬ 
men and switchtenders employed by the C. & N. W., in¬ 
cluding the road conductors doing the work of yard fore¬ 
men (conductors) in the Chicago Switching District. 
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39. Following tlie hearings and argument by the par¬ 
ties as hereinbefore set out in Paragraph 4 hereof, the Na¬ 
tional Mediation Board on October 6, 1938, handed down 
its findings, conclusions and decision (attached to the com¬ 
plaint herein as Exhibit No. 1) dismissing and denying the 
application and request of the B. of R. T. for an election 
and a certification. 

In said findings, conclusions and decision, said Board 
made the following conclusions: 

(a) “We have here no dispute such as is de¬ 
scribed in Section 2, Ninth, of the Railway Labor Act.” 

(b) “The dispute that does exist is of a different 
character. It involves the right of the employees of 
one craft or class to do the work that is commonly done 
by employees of another craft or class. By agree¬ 
ments whose validity is not questioned, road conduc¬ 
tors are authorized to do yard work in the Chicago 
Switching District. The Brotherhood of Kailroad 
Trainmen desires to change this agreement, but the 
Order of Railway Conductors objects, and the carrier 
will not agree to make the change because the con¬ 
ductors refuse to relinquish their contractual right to 
work as yard foremen. Failing in its efforts to secure 
a modification of the agreements, the Brotherhood re¬ 
quests a finding by this Board that the men doing yard 
foremen’s work in the Chicago Switching District do 
not belong in the craft or class of road conductors but 
in the craft or class of yardmen and switchtenders. 
It asks for a certification authorizing it to represent 
the conductor-yard foremen in the Chicago yards as 
(113) well as the yardmen and switchtenders whom it 
already represents.” 

(c) “We are of the opinion that the Railway 
Labor Act does not authorize the Board to decide a 
dispute of this character under the authority of Sec¬ 
tion 2, Ninth. It is our view that the dispute involves 
either a change in the existing agreements or inter¬ 
pretation of the agreements, that it is not a represen¬ 
tation dispute requiring an election and a certifica¬ 
tion. All disputes involving interpretations of agree¬ 
ments are by Section 3 of the Railway Labor Act refer- 
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able to the National Railroad Adjustment Board. 
Changes in agreements are subject to mediation by 
Section 5 of the Act. We may not under the guise of 
determining a controversy as to representation decide 
disputes involving either changes or interpretation of 
agreements. ” 

(d) “If, on the other hand, the Brotherhood is 
correct in its contention that the road conductors work¬ 
ing in the Chicago yards are in fact yardmen of the 
craft or class of yardmen and switchtenders, then it is 
already the legal representative of these men under 
the authority of Section 2, Fourth, of the Railway 
Labor Act; for it is admitted by all concerned that a 
majority of the yardmen and switchtenders have desig¬ 
nated the Brotherhood as the authorized representa¬ 
tive of the craft or class. But the determination of 
such a legal right as against the contractual right of 
the conductors is a matter for the courts and beyond 
the jurisdiction of this Board. The right of the ma¬ 
jority to determine the representation of a craft or 
class of employees is a ‘ command of the statute, not of 
the Board.’ (Virginian Railway Company v. System 
Federation No. 40 (300 U. S. 515).)” 

(e) “As noted above (findings No. 4, 8 and 11) 
the agreements not only authorize road conductors to 
work as yard foremen in the Chicago Switching Dis¬ 
trict, but they also stipulate that transfer work, special 
deliveries, work train and back-up service in the dis¬ 
trict shall be considered road work and paid for at road 
rates of pay. This work was defined as yard work in 
the agreement which preceded the strike of April, 1920. 
Outside of the Chicago Switching District, such work 
is still considered yard work under the existing agree¬ 
ment, and the common practice on most of the railroads 
of the country is also to classify such work as yard 
work. Nevertheless, the Brotherhood of Railroad 
Trainmen does not request that the men who perform 
this service in the Chicago yards shall be reclassified 
as yardmen for representation purposes. Arguing 
before the Board, the Brotherhood’s representatives 
stated ‘we feel in that instance that the transfer serv- 
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ice both by custom and practice ... is road service. ’ 
(Oral Argument, page 182). In its brief, however, the 
(114) Brotherhood suggested that the Board might de¬ 
cide transfer men should also be classified as yard¬ 
men.’’ 

(f) “The Brotherhood argues that because the 
yard foremen’s work done by road conductors in the 
Chicago Switching District is in fact yard service, the 
men who do this work regardless of ‘whether they be 
called or named road men, bankers, or doctors . . . 
have been performing Yard Service,’ and therefore 
must be classified as yardmen for representation pur¬ 
poses under the Railway Labor Act. (Brief, page 55). 
By the same token, however, all the roadmen who do 
transfer, special delivery, work train and back-up serv¬ 
ice are also yardmen because the work they do is yard 
service on the Chicago and North Western Railway in 
all the 51 yards outside of Chicago as well as on most 
of the railroads of the country. If the Board is re¬ 
quired to hold that the one are yardmen, it must do 
the same as to the other.” 

(g) “But the application of the Brotherhood does 
not request that the transfer men be classified as yard¬ 
men. It concedes that custom and practice under the 
agreements have established these men as roadmen. 
The same agreements that changed this work from 
yard work to road work, however, also extended the 
road conductors’ work to include yard duties in the 
Chicago Switching District. The custom and practice 
with respect to both has been the same. While the 
Brotherhood stated that the Board might decide that 
both groups should be classified in the craft or class of 
yardmen, we can find no authority in Section 2, Ninth, 
of the Act to change the express provisions of the 
agreements with respect to either group.” 

(h) “It is true that ‘the Board has taken the 
position that a change in representation does not alter 
or cancel any agreement made in behalf of the em¬ 
ployees by the previous representatives. The only 
effect of a certification by the Board is that the em¬ 
ployees have chosen other agents to represent them 
in dealing with the management under the existing 
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agreement.’ (First Annual Report, pages 23 and 24.) 
But this refers to cases where the employees of a whole 
craft or class are involved in a dispute as to who are 
their representatives for the purpose of the Railway 
Labor Act, and where by a majority vote the employees 
have selected and the Board has certified a new repre¬ 
sentative in place of the one that had negotiated the 
agreement under which the men were working. In the 
present case, however, there is no dispute as to who is 
the representative of the craft or class of yardmen and 
switchtenders. There is only the desire of the Brother¬ 
hood of Railroad Trainmen to add to the craft or class 
of which it is the acknowledged representative some 
100 or so conductors who do yard foremen’s work in 
the Chicago Switching District.” 

(i) “The right of these conductors to work as 
yard foremen in the Chicago yards w r as established 
(115) by agreements of the Brotherhood with the Order 
of Railway Conductors and the railway company. The 
same agreements also changed the classification of 
transfer, special delivery and work trains from yard 
work to road work. If any reclassification is to be 
made either of the roadmen or the road work, it is our 
view that it will have to be done by changing the exist¬ 
ing agreements in accordance with the provisions for 
their amendment or interpretation. The fact that the 
Brotherhood failed in its attempts to secure the de¬ 
sired change by negotiation does not justify the Board 
in ordering the change under the guise of determining 
a representation dispute.” 

(j) “The authority of the Board under provi¬ 
sions of Section 2, Ninth, of the Railway Labor Act 
to determine established crafts or classes of employees 
is limited to representation disputes requiring desig¬ 
nation of employees who are eligible to participate in 
electing the representatives of the craft or class. Since 
the representative of the yardmen and switchtenders 
in the present case is known, acknowledged and not 
disputed, no election is warranted, and there is no 
need for designating the employees of the craft or 
class who may participate.” 
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(k) “The request of the Brotherhood of Rail¬ 
road Trainmen for an election and a certification must 
therefore be denied, and it is so ordered.” 

40. After having considered the transcript of testi¬ 
mony, including all exhibits offered and received in evi¬ 
dence in the hearings before said Board (which by stipu¬ 
lation of the parties were presented and are included in 
the record in this case), the Court finds that the findings 
and conclusions, including the findings and conclusions set 
out in Paragraph 39 hereof, made by the Board, are sup¬ 
ported both by substantial evidence and by the weight of 
the evidence, and that they are neither arbitrary, nor ca¬ 
pricious. 


Conclusions of Law. 

1. The finding and conclusion of the National Media¬ 
tion Board: 

(a) That the invocation of the Brotherhood of Rail¬ 
road Trainmen does not involve a dispute as to represen- 
(116) tation within the meaning of Section 2 (Ninth) of the 
Railway Labor Act, is supported both by substantial evi¬ 
dence and the weight of the evidence, and is not arbitrary, 
capricious or unreasonable. 

(b) That the invocation of the Brotherhood of Rail¬ 
road Trainmen involves a dispute either as to a change 
in the existing agreements or interpretation of the agree¬ 
ments, and that it is not a representation dispute, requir¬ 
ing an election and a certification, is supported both by 
substantial evidence and the weight of the evidence, and is 
not arbitrary, capricious or unreasonable. 

(c) That the Board may not, under the guise of de¬ 
termining a controversy as to representation, decide dis¬ 
putes involving either changes or interpretation of agree¬ 
ments, is supported both by substantial evidence and the 
weight of the evidence, and is not arbitrary, capricious or 
unreasonable. 

2. The decision and order of the Board, dismissing 
and denying the application and request of the Brother¬ 
hood of Railroad Trainmen for an election and a certifica- 
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tion was and is valid and lawful, and should not be set 
aside. 

3. The complaint herein should be dismissed. 

By the Court: 

Daniel W. O’Donoghue, 
Justice. 

March 20, 1942. 

(117) JUDGMENT. 

This cause came on to be heard, and having been heard 
and argued by counsel, and submitted to the Court, and 
the Court having made Findings of Fact and Conclusions 
of Law, thereupon, upon consideration thereof, it is, by the 
Court, this 20th day of March, 1942. 

Adjudged and Ordered : That the prayers of the com¬ 
plaint of plaintiffs be, and they hereby are, severally de¬ 
nied, and the said complaint be, and it hereby is, dismissed 
with costs. 

By the Court: 

Daniel W. 0 ’Donoghue, 
Justice. 
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ITEM 8. 

Notice of Appeal of March 20, 1942. 

(118) NOTICE OF APPEAL. 

Notice is hereby given this 16th day of April, 1942, that 
Brotherhood of Railroad Trainmen, Joseph McGarry, C. F. 
Hester, Otto E. Smith, H. A. Bettin and H. McHart, plain¬ 
tiffs, hereby appeal to the United States Court of Appeals 
for the District of Columbia from the judgment of this 
court entered on the 20th day of March, 1942, in favor of 
defendants against said plaintiffs. 

Herbert G. Pillen, 

Munsey Bldg., 

Washington, D. C., 

James Metzenbaum, 

Union Commerce Bldg., 
Cleveland, Ohio, 

Attorneys for Plaintiffs. 

Opposing Counsel are:— 

George P. Hoover, Esquire, 

Investment Building, 

Washington, D, C. 

Robert L. Stern, Esquire, 
c/o Department of Justice, 

Washington, D. C. 
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ITEM 9. 

Stipulation on Appeal, dated June 8, 1942. 


STIPULATION ON APPEAL. 

(124) It is hereby further stipulated and agreed by 
and between counsel for the respective parties: 

1. That on the appeal of the plaintiffs in the above 
entitled cause from the judgment entered herein on March 
20, 1942, the stipulation heretofore entered into by and be¬ 
tween counsel for the parties hereto on August 15, 1941, 
and filed herein on said date, by reference, is hereby 
adopted as fully as though set out herein, and the provi¬ 
sions of said stipulation shall apply with like force and 
effect in the hearing and determination of said cause of 
action in the United States Court of Appeals for the Dis¬ 
trict of Columbia, insofar as the provisions thereof may 
be applicable on said appeal. 

2. That the transcript of testimony, and all proceed¬ 
ings before the National Mediation Board in this cause, in¬ 
cluding all exhibits offered and received in evidence in the 
hearings before said Board, and the invocation filed with 
said Board, all of which heretofore having been filed in the 
District Court, shall constitute the transcript of testimony 
on this appeal. 

This stipulation entered into this 8th day of June, 
1942. 

Herbert G. Pillen, 

James Metzenbaum, 

Union Commerce Building, 

Cleveland, Ohio, 

Attorneys for Plaintiffs. 
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(125) 


Robert L. Stern, 

Special Assistant to the Attorney 
General , 

Washington, D. C., 

Attorney for Defendants, 
'National Mediation Board. 

John M. Grimm, 

Merchants National Bank Building, 
Cedar Rapids, Iowa, 

George P. Hoover, 

Investment Building, 

Washington, D. C., 

Attorneys for Defendants , 

Order of Railway Conductors of 
America. 
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ITEM 10. 

Tri-Party Agreement. 

TRI-PARTY AGREEMENT. 

(Being pages 85, 86, 87 and 88 of Red Book—Agreement 

between Chicago and North Western Railway Company 

and The Order of Railway Conductors.) 

(1404) Effective as of six (6) o’clock P. M., April 
twenty-first, 1920, the following rules will govern the 
handling of work within the Chicago Switching District, 
and the Memorandum of Agreement between the Brother¬ 
hood of Railroad Trainmen and General Managers’ Com¬ 
mittee, signed at Chicago, Illinois, December twentieth, 
1919, governing rates of pay, rules and regulations for 
yardmen and switch tenders is turned over intact to road¬ 
men represented by the Order of Railway Conductors and 
Brotherhood of Railroad Trainmen insofar as it applies to 
yard work as described in Section five (5): 

First: For the purpose of defining the territory gov¬ 
erning the assignment of the employes of the Galena and 
Wisconsin Divisions in the Chicago Terminal District, the 
following line of demarcation is hereby established: 

(1405) (a) Galena Division: All yards in the Chicago 
Terminal District south of the Galena Division main line 
between Lake Michigan and “HM” Tower (Elmhurst), 
and State Street, California Avenue (freight and passen¬ 
ger), Chicago Shops and Proviso Yards. This includes 
work on industry tracks assigned to crews operating out 
of these vards. 

(b) Wisconsin Division: All yards and industry 
tracks in the Chicago Terminal Switching District not 
included in (a). 

(c) It is understood and agreed that all regularly as¬ 
signed work trains, special deliveries and transfers start¬ 
ing from points in Wisconsin Division Territory will be 
manned by Wisconsin Division roadmen, and regularly 
assigned work trains, special deliveries, and transfers 
starting from points in Galena Division territory will be 
manned by Galena Division roadmen. 
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Second: Back-up service between tbe Chicago Passen¬ 
ger Terminal and the various coach yards, Galena Division, 
to be manned and operated by Galena Division passenger 
trainmen under rates and rules heretofore applicable to 
such service and described in Memorandum of Agreement 
signed at Chicago, Illinois, December twentieth, 1919. 
This agreement will not operate to cancel Rule 2(d), cur¬ 
rent Conductors’ and Trainmen’s Schedule. It is further 
agreed that all former yardmen assigned to back-up serv¬ 
ice 'who are now in service, or who have been excused by 
proper authority, or who report for service before seven 
A. M., April twenty-second, 1920, will be retained in the 
service, if they so desire, and will outrank passenger men 
who are assigned to such back-up service. 

Third: It is further agreed that the seniority rights 
of road conductors and trainmen, will, in addition to road 
service, be operative in the following classes of service, and 
such classes shall be considered as road work. Road rates 
and conditions will apply according to classification indi¬ 
cated : 

(a) Junction Locals (Wisconsin Divi¬ 
sion) .Way Freight. 

(1406) (b) Union Stock Yards service 

heretofore performed by roadmen. .Through Freight. 

(c) Regularly assigned transfers.Way Freight. 

(d) Regularly assigned special deliver¬ 

ies .Way Freight. 

(e) Regularly assigned shop trains_Passenger. 

(f) Regularly assigned milk trains_Way Freight. 

(g) Regularly assigned main line work 

trains.Work Train. 

Crews in transfer service will be required to perform 
switching service as heretofore required of yardmen in 
such transfer service. 

In selecting or holding positions other than those 
named above in the Chicago Terminal District, formerly 
held by yard foremen or helpers, road conductors and 
trainmen will hold seniority jointly with employees whose 
seniority is restricted to yard service. 
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Fourth: Yard employes in the Chicago Terminal Dis¬ 
trict who are in service at this time, or may have been 
excused from service by proper authority, or who report 
for service before seven A. M., April twenty-second, 1920, 
will retain their senioritv concurrentlv with roadmen for 
positions, other than those mentioned in Sections 2 and 3. 
The men employed in train and yard service after seven 
A. M., April twenty-second, 1920, will be employed as 
brakemen and placed on the seniority roster as roadmen. 

Fifth: Yard work shall consist of work heretofore 
assigned to yardmen in the Chicago Terminal District, 
except back-up and road service referred to in Sections 
2 and 3, respectively. 


Sixth: Seniority lists of men holding yard rights 
only will be prepared and added to the seniority lists of 
roadmen of the Wisconsin and Galena Divisions respec¬ 
tively, showing date of entering service and such seniority 
will be enjoyed concurrently on yard positions as de¬ 
scribed in Section 5. The present limits of the Chicago 
Switching District to remain effective under existing 
agreements and understanding. 

(1407) The rules herein agreed upon shall remain in 
effect until revised or abrogated of which intention thirty 
days’ notice shall be given by the party desiring change. 


ORDER OF RAILWAY 
CONDUCTORS: 

ED JORDAN, 

General Chairman. 


BROTHERHOOD OF 
RAILROAD TRAINMEN: 

AUGUST W. ICKS, 
General Chairman. 


T. JACKSON, 

Chairman, 
Division 113. 


JAMES R' CHANDLER, 

Chairman, 

Lodge 364. 


H. GREENWAY, 

Chairman, 
Division 293. 


R. A. MACKEY,. 

Chairman, 
Lodge 310. 


R. B. POWERS, 
Chairman, Lodge 375. 

W. S. COURCHESNE, 
Chairman, Lodge 931. 
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T. F. FLAHERTY, 

Pass. Chairman, 

Lodge 424. 

M. L. CARPENTER, 

Frt. Chairman, 

Lodge 424. 

J. A. WALTON, 

General Secretary. 

Approved: Approved: 

S. N. BERRY, A. F. WHITNEY, 

Senior Vice-President. Vice-President. 

J. A. FARQUHARSON, 
Vice-President. 

CHICAGO AND NORTHWESTERN 
RAILWAY COMPANY: 

Approved: Approved: 

WM. WALLISER, F. WALTERS, 

Assistant General Mgr. . General Manager. 



Six Months Rule 


ITEM 11. 

Six Months Rule of November 1, 1927. 


121 


SIX MONTHS RULE—EFFECTIVE NOV. 1, 1927. 

(1614) SPECIAL AGREEMENT BETWEEN THE OR¬ 
DER OF RAILWAY CONDUCTORS AND THE CHI¬ 
CAGO AND NORTH WESTERN RAILWAY COMPANY, 
WITH RESPECT TO SIX MONTHS’ CONTINUITY OF 
SERVICE AS APPLIED TO CONDUCTORS ON THE 
GALENA AND WISCONSIN DIVISIONS WORKING IN 
THE CHICAGO SWITCHING DISTRICT. 

The following Special Agreement between the Order of 
Railway Conductors and the Chicago and North Western 
Railway Company, will govern the assigning of conductors 
from the Galena and Wisconsin Divisions to conductors’ 
positions within the Chicago Switching District, effective 
November 1, 1927, and will remain in effect until May 1, 
1928, and thereafter subject to wrritten notice requesting 
cancellation or revision by either party concerned: 

1. Except as provided in Sections 3 and 9, Con¬ 
ductors, Galena and Wisconsin Divisions, selecting 
service as conductors in the Chicago Switching District, 
shall remain in such service, whether regular or extra, 
for a period of six months. 

# * « • * 

3. Conductors assigning themselves as per Sec¬ 
tion 1 of this Agreement, shall only be permitted to 
give up such service in the Chicago Switching District, 
and exercise seniority in road service, within the six- 
month period, when former service is not available, 
except that they may be used for extra passenger serv¬ 
ice under the provisions of Rule 16, or exercise sen¬ 
iority in passenger service under provisions of Rule 26, 
current Road Schedule. Conductors assigned to pas¬ 
senger service under these rules and leaving same 
thereunder, shall return to service in the Chicago 
Switching District to complete the six-month period in 
which they assigned themselves to such switching dis¬ 
trict. Conductors displaced in road service will 
only be permitted to exercise seniority in the Chi¬ 
cago Switching District as indicated in Section 1 of 
this Agreement, when there is no conductors’ road 
service available. 
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ITEM 12. 

Excerpt from Typewritten. Testimony. 

(Pages 352-3.) 

(490) Question by Mr. Hoover: You mentioned the 
fact that these men who were conductors and who took up 
this yard work as part of their work on the railroad, after 
April 21, 1920—that those men, according to your testi¬ 
mony, acquired seniority rights on the road and in the yard 
as well? 

Answer of 0. R. C.’s Mr. Green way: Yes, sir. 

Q. Is that correct? 

A. Yes, sir. 

Q. Suppose this yard were closed and considered as 
a closed yard: How would it affect the seniority rights of 
those men ? 

A. It would restrict their seniority rights to road 
positions only and would exclude them from any of the 
work that is now within the confines of this district. 

(491) The Chairman: I think, if you please, we are 
reaching a conclusion there. 

Mr. Hoover: That is a fact. 

Chairman Carmalt: I think you will find that the rail¬ 
road will be met with many damage suits if they attempt to 
interfere with the seniority rights once obtained. 

Mr. Hoover: That is one of the arguments we are 
going to make to show these men are in a class or craft 
and entitled to have their own choice of representation 
and shall not be included in these yardmen’s elections, be¬ 
cause they are in an entirely different class from the yard¬ 
men and this is one of the facts which I am seeking to de¬ 
velop. 

The Chairman: You can not interfere with a contract 
right once obtained and if they have once obtained a sen¬ 
iority right under a contract, the individual may protect it 
in the courts, or anywhere else. 

Mr. Hoover: That is where we want the protection, 
right here, because the threat is made on the other side 
that they are going to close this yard, and that is the whole 
proceeding before this Board—the effort on the other side 
to close the yard and deprive the men of their rights in this 
yard. 

(492) The Chairman: But your question calls for a 
legal conclusion, which I think is our job—pages 352-353 
of the typewritten Record. 
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APPELLANTS’ SUPPLEMENTAL APPENDIX. 

The Statute. 


THE STATUTE. 

Portions of the Act, deemed by the Invokers-Appel- 
lants to be pertinent, are as follows: 

“Section 2. 

• • • # * 

“Fourth. Employees shall have the right to or¬ 
ganize and bargain collectively through representa¬ 
tives of their own choosing. The majority of any craft 
or class of employees shall have the right to determine 
who shall be the representative of the craft or class 
for the purposes of this Act * * *. 

“Ninth. If any dispute shall arise among a car¬ 
rier’s employees as to who are the representatives of 
such employees designated and authorized in accord¬ 
ance with the requirements of this Act, it shall be the 
duty of the Mediation Board, upon request of either 
party to the dispute, to investigate such dispute and 
to certify to both parties, in writing, within thirty days 
after the receipt of the invocation of its services, the 
name or names of the individuals or organizations that 
have been designated and authorized to represent the 
employees involved in the dispute, and certify the same 
to the carrier, * * # In such an investigation the Medi¬ 
ation Board shall be authorized to take a secret ballot 
of the employees involved, or to utilize any other ap¬ 
propriate method of ascertaining the names of their 
duly designated and authorized representatives by the 
employees without interference, influence, or coercion 
exercised by the carrier. In the conduct of any elec¬ 
tion for the purposes herein indicated the Board shall 
designate who may participate in the election and es¬ 
tablish the rules to govern the election, or may appoint 
a committee of three neutral persons who after hear¬ 
ing shall within ten days designate the employees who 
may participate in the election. • * *” 
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The Statute 


The following Sections of the Statute are set forth 
here in connection with pages 21, 22, 23 and 32 of this 
Brief: 

“Sec. 3. First. There is hereby established a Board, 
to be known as the ‘National Railroad Adjustment 
Board,’ the members of which shall be selected 'within 
thirty days after approval of this Act, and it is hereby 
provided— 

“(a) That the said Adjustment Board shall con¬ 
sist of thirty-six members, eighteen of whom shall be 
selected by the carriers and eighteen by such labor or¬ 
ganizations of the employees, national in scope, as have 
been or may be organized in accordance with the pro¬ 
visions of section 2 of this Act. 

“(b) The carriers, acting each through its board 
of directors or its receiver or receivers, trustee or trus¬ 
tees or through an officer or officers designated for that 
purpose by such board, trustee or trustees or receiver 
or receivers, shall prescribe the rules under which its 
representatives shall be selected and shall select the 
representatives of the carriers on the Adjustment 
Board and designate the division on which each such 
representative shall serve, but no carrier or system of 
carriers shall have more than one representative on 
any division of the board.” 

• • • • • 

“(i) The disputes between an employee or group 
of employees and a carrier or carriers growing out of 
grievances or out of the interpretation or application 
of agreements concerning rates of pay, rules, or work¬ 
ing conditions, including cases pending and unadjusted 
on the date of approval of this Act, shall be handled in 
the usual manner up to and including the chief operat¬ 
ing officer of the carrier designated to handle such dis¬ 
putes ; but, failing to reach an adjustment in this man¬ 
ner, the disputes may be referred by petition of the 
parties or by either party to the appropriate division 
of the Adjustment Board with a full statement of the 
facts and all supporting data bearing upon the dis¬ 
putes. 
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“(j) Parties may be heard either in person, by 
counsel, or by other representatives, as they may re¬ 
spectively elect, and the several divisions of the Ad¬ 
justment Board shall give due notice of all hearings to 
the employee or employees and the carrier or carriers 
involved in any disputes submitted to them ” 

• • * * • 


“Functions of Mediation Board 

“Sec. 5. First. The parties, or either party, to a 
dispute between an employee or group of employees 
and a carrier may invoke the services of the Media¬ 
tion Board in any of the following cases: 

“ (a) A dispute concerning changes in rates of pay, 
rules, or working conditions not adjusted by the par¬ 
ties in conference. 

“(b) Any other dispute not referable to the Na¬ 
tional Railroad Adjustment Board and not adjusted in 
conference between the parties or -where conferences 
are refused. 

“The Mediation Board may proffer its services in 
case any labor emergency is found by it to exist at any 
time. 

“In either event the said Board shall promptly put 
itself in communication with the parties to such contro¬ 
versy, and shall use its best efforts, by mediation, to 
bring them to agreement. If such efforts to bring 
about an amicable settlement through mediation shall 
be unsuccessful, the said Board shall at once endeavor 
as its final required action (except as provided in para¬ 
graph third of this section and in section 10 of this 
Act) to induce the parties to submit their controversy 
to arbitration, in accordance with the provisions of 
this Act. 

“If arbitration at the request of the Board shall be 
refused by one or both parties, the Board shall at once 
notify both parties in writing that its mediatory efforts 
have failed and for thirty days thereafter, unless in the 
intervening period the parties agree to arbitration, or 
an emergency board shall be created under section 10 
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of this Act, no change shall be made in the rates of pay, 
rules, or working conditions or established practices in 
effect prior to the time the dispute arose. 

‘ ‘ Second. In any case in which a controversy arises 
over the meaning or the application of any agreement 
reached through mediation under the provisions of this 
Act, either party to the said agreement, or both, may 
apply to the Mediation Board for an interpretation of 
the meaning or application of such agreement. The 
said Board shall upon receipt of such request notify the 
parties to the controversy, and after a hearing of both 
sides give its interpretation within thirty days.” 

• • • • * 
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Brotherhood of Railroad Trainmen et al., appellants 

v. 

National Mediation Board, Order of Railway Conductors 

et al., appellees 


APPEAL FROM JUDGMENT OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE NATIONAL MEDIATION BOARD 


QUESTION PRESENTED 

On the Chicago & North Western Railroad, the Brotherhood 
of Railroad Trainmen represents the craft or class of yardmen, 
consisting of at least 1,200 men the vast majority of whom are 
members of that organization. The Order of Railway Con¬ 
ductors represents the craft or class of road conductors. The 
Brotherhood claims that approximately 100 conductors per¬ 
forming the work of yard foremen within the Chicago yards 
of the railroad are part of the craft or class of yardmen. The 
question presented is whether the controversy as to the status 
of these men constitutes a dispute as to the representation of a 
craft or class within the meaning of Section 2, Ninth,, of the 
Railway Labor Act. 


(i) 
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STATUTE INVOLVED 

The statute involved is the Railway Labor Act, as amended, 
48 Stat. 1185, 45 U. S. C., Section 151, et seq. The pertinent 
provisions read as follows: 

i Sec. 2. * * * 

Fourth. Employees shall have the right to organize 
and bargain collectively through representatives of their 
own choosing. The majority of any craft or class of 
employees shall have the right to determine who shall 
be the representative of the craft or class for the purposes 
of this Act. * * * 

Ninth. If any dispute shall arise among a carrier's 
employees as to who are the representatives of such 
employees designated and authorized in accordance with 
the requirements of this Act, it shall be the duty of the 
Mediation Board, upon request of either party to the 
dispute, to investigate such dispute and to certify to 
both parties, in writing, within thirty days after the 
receipt of the invocation of its services, the name or 
names of the individuals or organizations that have been 
designated and authorized to represent the employees 
involved in the dispute, and certify the same to the car¬ 
rier. Upon receipt of such certification the carrier shall 
treat with the representative so certified as the repre¬ 
sentative of the craft or class for the purposes of this 
Act. In such an investigation, the Mediation Board 
shall be authorized to take a secret ballot of the em¬ 
ployees involved, or to utilize any other appropriate 
method of ascertaining the names of their duly desig¬ 
nated and authorized representatives in such manner as 
shall insure the choice of representatives by the em¬ 
ployees without interference, influence, or coercion ex¬ 
ercised by the carrier. In the conduct of any election 
for the purposes herein indicated the Board shall desig¬ 
nate who may participate in the election and establish 
the rules to govern the election, or may appoint a com¬ 
mittee of three neutral persons who after hearing shall 
within ten days designate the employees who may par- 
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ticipate in the election. The Board shall have access to 
and have power to make copies of the books and 
records of the carriers to obtain and utilize such infor¬ 
mation as may be deemed necessary by it to carry out 
the purposes and provisions of this paragraph. 

STATEMENT 

The record before the District Court consisted of the proceed¬ 
ings, including the 720-page transcript of testimony, before the 
National Mediation Board (Appendix, pp. 91, 93). 1 The Dis¬ 
trict Court made findings, which are entirely consistent with 
those of the Board (Appendix, pp. 92-112), and also concluded 
that the Board’s findings were supported by substantial evi¬ 
dence (Appendix, p. 112). Appellant has not seen fit to print 
in the Appendix to its brief any but insignificant portions of the 
evidence before the Board (Appendix, pp. 117-122), and the 
excerpts printed do not in any way impugn the factual findings 
of the Board or the court below. Since the burden is on appel¬ 
lant to overthrow these findings, 2 we have not deemed it neces¬ 
sary to print any additional portions of the testimony as an 
appendix to this brief, and we shall assume that the case is to be 
determined on the basis of the facts found by the Board and the 
court below. These findings are printed in the Appendix to 
appellants’ brief, pp. 3-15, 92-113. 

Before 1920 the Brotherhood of Railroad Trainmen (herein¬ 
after referred to as B. R. T.) represented the yardmen and the 
road brakemen on the entire C. & N. W. Railroad, and the Order 
of Railway Conductors (hereinafter referred to as 0. R. C.) 
represented the road conductors. In 1920 there was an outlaw 
or unauthorized strike of yardmen in the Chicago Switching 
District, which comprises the Chicago yards of the C. & N. W. 
(Appendix, pp. 6, 94). In order to fulfill its agreement with 
the carrier, B. R. T. brought its own road brakemen into the 
Chicago yards to serve as yard brakemen, and induced the 
0. R. C., which was reluctant to do so, to permit the road con- 

1 The reference is to the Appendix to appellants' brief. 

1 See National Federation- of Ry. Workers v. National Mediation Board, 
71 App. D. C. 2G6, 110 F. (2d) 529; Order of Railway Conductors v. National 
Mediation Board . 72 App. D. C. 299,113 F. (2d) 531. 
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STATUTE INVOLVED 

The statute involved is the Railway Labor Act, as amended, 
48 Stat. 1185, 45 U. S. C., Section 151, et seq. The pertinent 
provisions read as follows: 

Sec. 2. * * * 

Fourth. Employees shall have the right to organize 
and bargain collectively through representatives of their 
own choosing. The majority of any craft or class of 
employees shall have the right to determine who shall 
be the representative of the craft or class for the purposes 
of this Act. * * * 

Ninth. If any dispute shall arise among a carrier’s 
employees as to who are the representatives of such 
employees designated and authorized in accordance with 
the requirements of this Act, it shall be the duty of the 
Mediation Board, upon request of either party to the 
dispute, to investigate such dispute and to certify to 
both parties, in writing, within thirty days after the 
receipt of the invocation of its services, the name or 
names of the individuals or organizations that have been 
designated and authorized to represent the employees 
involved in the dispute, and certify the same to the car¬ 
rier. Upon receipt of such certification the carrier shall 
treat with the representative so certified as the repre¬ 
sentative of the craft or class for the purposes of this 
Act. In such an investigation, the Mediation Board 
shall be authorized to take a secret ballot of the em¬ 
ployees involved, or to utilize any other appropriate 
method of ascertaining the names of their duly desig¬ 
nated and authorized representatives in such manner as 
shall insure the choice of representatives by the em¬ 
ployees without interference, influence, or coercion ex¬ 
ercised by the carrier. In the conduct of any election 
for the purposes herein indicated the Board shall desig¬ 
nate w T ho may participate in the election and establish 
the rules to govern the election, or may appoint a com¬ 
mittee of three neutral persons who after hearing shall 
within ten days designate the employees who may par- 
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ticipate in the election. The Board shall have access to 
and have power to make copies of the books and 
records of the carriers to obtain and utilize such infor¬ 
mation as may be deemed necessary by it to carry out 
the purposes and provisions of this paragraph. 

STATEMENT 

The record before the District Court consisted of the proceed¬ 
ings, including the 720-page transcript of testimony, before the 
National Mediation Board (Appendix, pp. 91, 93). 1 The Dis¬ 
trict Court made findings, which are entirely consistent with 
those of the Board (Appendix, pp. 92-112), and also concluded 
that the Board’s findings were supported by substantial evi¬ 
dence (Appendix, p. 112). Appellant has not seen fit to print 
in the Appendix to its brief any but insignificant portions of the 
evidence before the Board (Appendix, pp. 117-122), and the 
excerpts printed do not in any way impugn the factual findings 
of the Board or the court below. Since the burden is on appel¬ 
lant to overthrow these findings, 2 we have not deemed it neces¬ 
sary to print any additional portions of the testimony as an 
appendix to this brief, and we shall assume that the case is to be 
determined on the basis of the facts found by the Board and the 
court below. These findings are printed in the Appendix to 
appellants’ brief, pp. 3-15, 92-113. 

Before 1920 the Brotherhood of Railroad Trainmen (herein¬ 
after referred to as B. R. T.) represented the yardmen and the 
road brakemen on the entire C. & N. W. Railroad, and the Order 
of Railway Conductors (hereinafter referred to as 0. R. C.) 
represented the road conductors. In 1920 there was an outlaw 
or unauthorized strike of yardmen in the Chicago Switching 
District, which comprises the Chicago yards of the C. & N. W. 
(Appendix, pp. 6, 94). In order to fulfill its agreement with 
the carrier, B. R. T. brought its own road brakemen into the 
Chicago yards to serve as yard brakemen, and induced the 
0. R. C., w'hich was reluctant to do so, to permit the road con- 

1 The reference is to the Appendix to appellants' brief. 

2 See National Federation of Ry. Workers v. National Mediation Board, 
71 App. D. C. 266.110 F. (2d) ."29 ; Order of Railway Conductors v. National 
Mediation Board . 72 App. L>. C. 299,113 F. (2d) 531. 
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ductors on the adjoining divisions of the railroad to perform 
the work of yard conductors or foremen in the Chicago yards 
(Appendix, pp. 6,94-95,97). A tripartite agreement between 
the two organizations and the carrier, signed April 21, 1920, 
confirmed this arrangement (Appendix, pp. 6-7, 94-95, 117). 
This agreement provided that B. R. T.’s prior contract with the 
carrier is “turned over intact to the road men represented by 
the 0. R. C. and the B. R. T.” for the Chicago yards. (Ibid.) 
Since that time, despite unsuccessful efforts of the B. R. T. to 
abrogate this agreement, the road conductors represented by 
0. R. C. have performed the work of yard foremen in the Chi¬ 
cago Switching District (Appendix, pp. S-10, 95-107). 

After the passage of the amendments to the Railway Labor 
Act in 1934. the Brotherhood filed an application with the 
National Mediation Board, pursuant to Section 2, Ninth, of 
the amended act, claiming that there was a dispute as to who 
should represent the yardmen on the C. & N. W. (Appendix, 
pp. 1-2). The Board investigated, and held a public hearing 
(Appendix, pp. 4, 93). On the basis of the evidence adduced, 
the Board (Appendix, pp. 4-6, 11-15) and the court below 
(Appendix, p. 107) found (in the language of the District 
Court’s finding): 

37. At the time of the hearings before the Board 
there were approximately 1,000 yardmen, including 
foremen, helpers and switchtenders on the C. <fc N. W. 
outside of the Chicago Switching District. 200 helpers 
and switchtenders within the Chicago district, and 
about 100 conductors performing the work of yard 
foremen within the Chicago Switching District. The 
great majority, approximately 95%, of the yardmen 
outside of the Chicago district and the helpers and 
switchtenders within that district are members of the 
B. of R. T., and it is not disputed that the B. of R. T. 
is the duly designated representative of the craft or 
class of yardmen. There is also no dispute as to the 
right of the O. R. C. to represent the road conductors 
on the C. & N. W. Although there is a dispute between 
the B. of R. T. and the O. R. C. as to whether the 
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conductors performing the work of yard foremen in 
the Chicago Switching District fall within the craft or 
class of yardmen or the craft or class of road conduc¬ 
tors, there is no dispute as to who is the representative 
of a craft or class within the meaning of the Railway 
Labor Act. 

The Board accordingly held that there was no dispute as 
to representation within the meaning of Section 2, Ninth, and 
dismissed the B. R. T. application. The District Court sus¬ 
tained this decision. 

SUMMARY OF ARGUMENT 

In this case the controversy is not as to what organization 
represents a class or craft, but as to whether particular em¬ 
ployees come within one class or craft or another. Such a 
controversy is not a dispute as to the representation of a 
craft or class within the meaning of Section 2, Ninth, of the 
Railway Labor Act. 

ARGUMENT 

The controversy here involved is not a representation dispute 

within the meaning of section 2, Ninth, of the Railway 

Labor Act 

We assume that it will not be denied that Section 2, Ninth, 
of the Railway Labor Act authorizes the National Mediation 
Board only to resolve disputes as to the representation of a 
class or craft. This is clear from the language of the Act quoted 
supra, pp. 2. 

In this case it was conceded that the B. R. T. was the repre¬ 
sentative of the class or craft of yardmen, there being no ques¬ 
tion that 95% of the 1,200 yardmen on the C. & N. W., exclud¬ 
ing the 100 yard conductors in Chicago, were members of that 
organization (Appendix, pp. 11,107). It is also conceded that 
the road conductors are represented by the O. R. C. (Appen¬ 
dix, p. 107). No one contends that the men doing the work 
of yard conductors in the Chicago yards constitute a separate 
bargaining unit. There is thus no dispute as to who repre¬ 
sents a class or craft, or indeed any other unit for collective 
bargaining. 




6 


The question which B. R. T. wished to have decided by the 
Board is whether the 100 yard conductors in the Chicago yards 
belong in the craft or class of yardmen. The 0. R. C. con¬ 
tended that, because of the 1920 agreement, these men were 
part of the class or craft of road conductors. The question 
to be determined, accordingly, was the unit to which these men 
belonged, and not the identity of the bargaining representative 
for any class or craft. 

The Board has no power to determine the boundaries of 
classes or crafts in the abstract, apart from a dispute as to rep¬ 
resentation. For the Board’s authority to pass upon such mat¬ 
ters is based upon the provision in Section 2, Ninth, author¬ 
izing it to “designate who may participate in the election,” and 
an election is only to be held in order to determine who is the 
representative of a class or craft. 

That the present case does not constitute a representation 
dispute within the meaning of Section 2, Ninth, will appear 
from a hypothetical situation which differs from it only slightly. 
Let us assume that 1,200 yardmen are all members of the B. 
R. T., and that that organization is admitted to be the repre¬ 
sentative of the craft of yardmen, and that 400 road conductors 
all belong to the O. R. C., which concededly is the representa¬ 
tive of that craft. The two unions are in violent dispute, how¬ 
ever, as to whether three men fall in one class or craft or the 
other. Such a dispute would obviously not be one as to the 
representation of a class or craft, inasmuch as the representa¬ 
tion of no class or craft was disputed. The principle is the 
same no matter how large the group concerned, if both sides 
concede that it is not large enough to affect the choice of rep¬ 
resentatives. 

It is important to distinguish this situation from that in 
which the minority group is claimed to form a separate bar¬ 
gaining unit of its own. In that case, when one party claims 
to represent such a unit as a class or craft and the other insists 
that the class or craft is composed of a larger group, there is a 
dispute as to who represents a class or craft. This would be 
true no matter what the relative sizes of the two groups. In 
resolving such a dispute the Board must first determine what 
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the class or craft is, in order that it may designate who may 
participate in the election. The fact that there may be no 
doubt as to the outcome of an election after the proper voting 
unit has been determined does not mean that the original con¬ 
troversy was not a dispute as to class or craft representation. 

Order of Railway Conductors v. National Mediation Board, 
72 App. D. C. 299, 113 F. (2d) 531, and Switchmen’s Union v. 
National Mediation Board, D. D. C. Civ. Act., No. 11938, appeal 
pending No. 8346, which appellant claims to be in conflict with 
the decision below, 3 fall in the latter category. In the O. R. C. 
case the 0. R. C. claimed that yard foremen on the Pittsburgh & 
Lake Erie Railroad constituted a separate craft, while the 
B. R. T. claimed that yard foremen were a part of the craft or 
class of yardmen. In the Switchmen’s Union case, the B. R. T. 
claimed that all yardmen on the New York Central Railroad 
constituted a single craft, while the Switchmen’s Union claimed 
that yardmen on certain divisions of the New York Central 
formed separate crafts. In each case the organization claiming 
to represent the smaller unit was insisting that it represented a 
class or craft for bargaining purposes, and at the same time 
denying the right of the other organization to represent the 
larger unit as a whole. For these reasons it was assumed in the 
0. R. C. case and held in the Switchmen’s Union case that a 
representation dispute existed. Although these decisions were 
correct, they have no bearing here, inasmuch as no one contends 
that the yard foremen in the Chicago Switching District com¬ 
prise a separate class or craft, and there is no controversy as to 
the representation of any bargaining unit. 

CONCLUSION 

For these reasons it is respectfully submitted that the judg¬ 
ment of the court below should be affirmed. 

Robert L. Stern, 

Special Assistant to the Attorney General. 

* These two decisions and the instant case were all originally tried before 
and decided by Mr. Justice O’Donoghue. 
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CONDUCTORS OF AMERICA. 


COUNTER-STATEMENT OF THE CASE. 

Since the statement of the case on the brief of appellants 
does not, in our opinion, present a clear picture of the facts, 
we deem it necessary to make a counter-statement of the 
case. 

(For convenience, the National Mediation Board will 
sometimes hereinafter be referred to as the “Board”, the 
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Chicago & North Western Railway Co. as “C. & N. W.”, 
the Order of Railway Conductors of America as the “0. R. 
C.”, and the Brotherhood of Railroad Trainmen as the “B. 
of R. T.”) 

(a) Outline of proceedings before Board, and in the Court 

below. 

On December 6,1935 the B. of R. T. invoked the services 
of the board in behalf of car retarder operators, yard fore¬ 
men, yard helpers and switchtenders, employed by the C. & 
N. W., concerning an alleged dispute as to who should prop¬ 
erly represent said employees in accordance with Section 2 
(Ninth) of the Railway Labor Act. 

The board assigned a mediator, who made an investiga¬ 
tion and report. Thereafter, the board held hearings, at 
which the parties appeared by counsel, offered testimony 
and cross-examined witnesses. The transcript of testimony 
before the board comprises 720 typewritten pages and nu¬ 
merous exhibits were offered and received in evidence. Fol¬ 
lowing the filing of briefs by the respective parties, oral 
argument was had before the full board. (Appellants’ App. 
93.) 

Thereafter, on October 6, 1938, the board made findings 
of fact and conclusions, and on the facts found by the board, 
held that there was not involved any dispute as to repre¬ 
sentation within the meaning of Section 2 (Ninth) of the 
Railway Labor Act, and denied the invocation of the B. of 
R. T. for an election and a certification. (Appellants’ App. 
3-15.) 

Upon the trial of the case in the court below it was stip¬ 
ulated that the cause be submitted and determined by the 
court below on the transcript of testimony and all proceed¬ 
ings before the board, including all exhibits offered and re¬ 
ceived in evidence in the hearings before the board, and the 
invocation of the B. of R. T. filed with the board. It was 
also stipulated that authorizations for the B. of R. T. had 
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been signed by the individual plaintiffs, including the plain¬ 
tiff, C. F. Hester, a road conductor, who had been perform¬ 
ing work in the Chicago Switching District since the agree¬ 
ment of April 21, 1920 had become effective. (Appellants’ 
App. 91.) 

After hearing, the court below made findings of fact and 
conclusions of law (Appellants’ App. 92-113) and entered 
judgment dismissing the complaint of plaintiffs. (Appel¬ 
lants’ App. 113.) 

(b) Statement of facts showing origin of the alleged dispute 
as to representation, and the sequence of events in 
relation thereto . 1 

6. On or about April 3, 1920 an unauthorized or outlaw 
strike occurred in the Chicago Switching District in the 
C. & N. W., the yardmen leaving the service of the railroad 
in violation of their agreement with the carrier, and con¬ 
trary to the orders of the B. of R. T., which represented 
them under the agreement. Between April 3 and April 16, 
1920, the B. of R. T. tried in vain to have yardmen employed 
in the 51 yards of the C. & N. W., outside of the Chicago 
Switching District, go into the Switching District and do 
the work which theretofore had been done by the yardmen, 
who were out on the unlawful strike. (Appellants’ App. 
94.) 

7. On or about April 16, 1920, the B. of R. T. urged the 
0. R. C. to take over the contract covering the work of the 
yard foremen in the Chicago Switching District. As a 
result of several conferences between the committees repre¬ 
senting the B. of R. T., the O. R. C. and the C. & N. W., it 
was agreed that the Chicago Switching District should be 
divided, and made a part of the two divisions, namely, the 
Galena Division and the Wisconsin Division, and the de¬ 
scription of the Galena Division and the Wisconsin Divi- 

l The facts stated are taken from the findings of fact made by the court 
below, and tho numbered paragraphs hereof correspond to the numbered 
findings of fact. (Appellants’ App. 92-112.) 
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sion portions of the Chicago Switching District, outlined 
in the agreement of April 21, 1920 is, in substance, what 
was agreed to by the conferees. (Appellants’ App. 94.) 

8. On or about April 3,1920, at the time that the outlaw 
strike occurred, there was in effect a memorandum agree¬ 
ment between the B. of R. T. and the General Managers’ 
Committee, signed at Chicago, Illinois, December 20, 1919, 
governing rates of pay, rules and regulations for yardmen 
and switchtenders in the Chicago Switching District of the 
C. & N. W. Because the B. of R. T. was unable to protect 
the service in the Chicago Switching District, it agreed 
with the Railway Company to cancel said memorandum 
agreement of December 20, 1919. Accordingly, an agree¬ 
ment was entered into on April 21, 1920 between the B. 
of R. T., the O. R. C. and the C. & X. W., governing the 
handling of work within the Chicago Switching District, 
said agreement of April 21, 1920 cancelled said memoran¬ 
dum agreement of December 20, 1919 between the B. of 
R. T. and the General Managers’ Committee, and provided 
that said memorandum agreement of December 20, 1919 “is 
turned over intact to road men represented by the Order of 
Railway Conductors and the Brotherhood of Railroad 
Trainmen”; (the road conductors represented by the O. R. 
C., to take over the work of yard foremen, and the road 
brakemen represented by the B. of R. T. to take over the 
work of yard helpers and switchtenders); said agreement 
of April 21, 1920 also provides that it 4 ‘shall remain in 
effect until revised or abrogated, of which intention thirty 
days’ notice shall be given by the party desiring change.” 
(Appellants’ App. 94-95.) 

9. Shortly after the road conductors on the Galena and 
Wisconsin Divisions began working in the Chicago Switch¬ 
ing District under the agreement of April 21, 1920, a ques¬ 
tion arose concerning the rights and privileges of said road 
conductors in the exercise of their seniority rights. The 
question at issue was presented to the executive officers of 
the B. of R. T. and the O. R. C. for their solution, which 
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resulted in the ruling contained in a letter dated Decem¬ 
ber 8, 1920, signed by the executive officers of both organi¬ 
zations, which is in part as follows : 

“Therefore, under the terms of this agreement posi¬ 
tions formerly known as ‘foremen’s positions’ are to be 
filled by conductors, and positions formerly known as 
‘helper’ positions are to be filled by road brakemen 
(excepting that the yardmen who were then in the ser¬ 
vice or on proper leave of absence may not be displaced 
by junior roadmen.) 

*•*#••••• 

“It is held that all positions in the Chicago Switch¬ 
ing District known as ‘Foremen’s positions’ prior to 
April 21,1920, are now conductors’ positions.” (0. R. 
C. Ex. No. 3.) (Appellants’ App. 95.) 

10. On March 9,1921 a joint agreement was entered into 
between the C. & N. W., the B. of R. T. and the 0. R. C., in¬ 
terpreting Article 4 of the agreement of April 21, 1920; 
said agreement of March 9, 1921, reads in part as follows: 

“Conductors accumulate seniority rights as such 
from date of promotion. Yardmen accumulate rights as 
engine-foremen from date of their employment as yard¬ 
men, and in view of the fact that the terms ‘ conductor’ 
and ‘engine-foremen’ are synonymous, concurrent 
rights of the positions named for work as engine-fore¬ 
men in the Chicago Terminal District, should be based 
on the date of promotion of a conductor and date of 
employment of a yardman.” (0. R. C. Ex. No. 9.) 
(Appellants’ App. 95-96.) 

11. Effective November 16, 1922, amended, effective Jan¬ 
uary 15, 1925, Schedule of Wages and Rules of Compen¬ 
sation of Conductors and Trainmen, was negotiated and 
signed jointly by the 0. R. C. (the B. of R. T.) and the C. & 
N. W. Rule 77 of said schedule, in part, provides: 

“Men employed for yard service, Chicago Switching 
District, after 7:00 A. M., April 22, 1920, are classed as 
brakemen and shall be placed on the seniority rosters 
as such.” (Board Ex. “D”.) (Emphasis ours.) 
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Since the agreement of April 21, 1920 became effective, 
men employed in the Chicago Switching District are em¬ 
ployed as road brakemen by the superintendent in charge 
of road operations, work up to the higher grade of conduc¬ 
tor and work in the yard or on the road, according to their 
own wishes, except that during the period between 1927 and 
1936, agreements w’ere in effect which provided that when 
road conductors on the Galena and Wisconsin Divisions 
assigned themselves to service in the Chicago Switching 
District, they should remain in such service for a period of 
six months. (Appellants’ App. 96.) 

14. At the convention of the B. of R. T., held in Cleve¬ 
land, Ohio, sometime in May, 1928, a resolution was adopted 
which in part is as follows: 

“Whereas, On account of the outlaw’ strike in April, 
1920, in the terminals of the C. & N. W. Ry., at Chi¬ 
cago, it became necessary, in order that the interest 
of the Brotherhood might be protected to execute an 
agreement permitting road conductors and brakemen 
on the Galena and Wisconsin Divisions to hold seniority 
rights in the respective yards of this railway company 
at Chicago; and 

“Whereas, Said agreement executed April 21, 1920, 
has fully served its purpose and outlived its useful¬ 
ness 

“Therefore be it resolved, That the President of the 
Grand Lodge be instructed and directed to immediately 
serve the required thirty days notice upon the President 
of the 0. R. C. and the Chief Operating Officer of the 
C. & N. W. Ry. of the Brotherhood’s desire to segre¬ 
gate the seniority standing of road and yard men and 
to restore the status that existed prior to agreement of 
April 21, 1920, in the Chicago Switching District of 
the C. & N. W. Ry.” (O. R. C. Ex. No. 16.) (Appel¬ 
lants’ App. 97.) (Emphasis ours.) 

15. On July 20, 1928, Murdock, Vice President, B. of R. 
T., w’rote a letter to Walliser, Vice President, C. & N. W., 
in part stating, that the B. of R. T. in its recent conven¬ 
tion had authorized its President to assign an officer to deal 
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with the situation existing in the Chicago Switching Dis¬ 
trict. Murdock was assigned for this purpose, and asserted 
that the B. of R. T. had the right to legislate for men em¬ 
ployed in yard service in the Chicago Switching District, 
also stating that B. of R. T. was desirous of giving the C. 
& N. W. absolute continuity of service as applied to foremen 
and helpers in the Chicago Switching District, and stating: 

“We believe that this can only be properly done by clos¬ 
ing your yards after giving your men now holding road 
and yard rights therein a proper opportunity to ini- 
cate their preference for the future, as to whether they 
desire to be considered as road or yard men.” (0. R. 
C. Ex. No. 19, p. 2.) (Appellants’App. 98.) (Emphasis 
ours.) 

16. On December 15, 1928, Whitney, President, B. of R. 
T., wrote a letter to Sargent, President, C. & N. W., quoting 
portion of resolution adopted at the B. of R. T. convention, 
hereinbefore set out in Paragraph 14 hereof, and concluded : 

“In accordance with the above action, you will please 
accept this communication as serving thirty days notice 
on your company of the desire of the Brotherhood of 
Railroad Trainmen to change the agreement in effect 
in the Chicago terminals of your company.” (0. R. C. 
Ex. No. 16.) (Appellants’ App. 98.) 

17. On December 15, 1928, Whitney, President, B. of R. 
T., wrote a letter to Curtis, President, 0. R. C., serving 
thirty days notice on 0. R. C., of desire of B. of R. T. to 
change agreement of April 21, 1920, in effect in Chicago 
terminals of the C. & N. W. (Appellants’ App. 98.) 

18. On January 26, 1929, Curtis, President, 0. R. C., 
wrote a letter to Whitney, President, B. of R. T., acknowl¬ 
edging Whitney’s letter of December 15, 1928, and in part 
stated: 

“When one considers the circumstances necessitat¬ 
ing the agreement of April 21, 1920, it is difficult to 
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understand the attitude of the Convention in adopting 
this resolution. 

*•#•••••• 

“The jurisdictional rights of both organizations were 
well understood by the railway company, the Order and 
the Brotherhood when the agreement of April 21,1920, 
was executed and all the parties well understood that 
certain considerations were involved, which satisfied 
any acquisition or surrender of rights by the parties.” 
(0. R. C. Ex. No. 15.) (Appellants’ App. 98-99.) (Em¬ 
phasis ours.) 

19. On January 26, 1929, Curtis, President, 0. R. C., 
wrote a letter to Sargent, President, C. & N. W., referring 
to Whitney’s letter of December 15,1928, and in part stated: 

“Your company is fully aware of the conditions 
which prompted all the parties interested to execute 
the agreement of April 21, 1920, and apparently, all 
were satisfied ■with the considerations which were in¬ 
volved in the instrument. The Order of Railway Con¬ 
ductors holds that these considerations were sufficient 
and it has no intention of surrendering any of the con¬ 
cessions granted in exchange for the obligations it as¬ 
sumed, as expressed in the agreement of April 21,1920, 
and subsequent revisions thereof. I am sure that 
your company will testify to the fact that your conduc¬ 
tors fulfilled these obligations and protected not only 
your interest but the interest of the Brotherhood of 
Railroad Trainmen, as well. 

“I feel justified, therefore, in requesting your com¬ 
pany to make no change in this agreement that would 
affect the present seniority standing of your conduc¬ 
tors employed on the divisions to which the Chicago 
terminal has been attached.” (0. R. C. Ex. No. 18.) 
(Appellants’ App. 99.) (Emphasis ours.) 

20. On February 21, 1929, President Whitney, Chairman 
Dugan and Secretary Jones of B. of R. T., conferred with 
President Sargent of C. & N. W., regarding subject matter 
of Whitney’s letter of December 15, 192S (0. R. C. Ex. No. 
16), at which time President Sargent advised said repre- 


9 


sentatives of the B. of R. T. that President Curtis and 
Chairman Jordan, of the O. R. C., had been in to see him 
and had interposed an objection to closing the Chicago 
terminal. (Appellants’ App. 99-100.) (Emphasis ours.) 

21. On July 21, 1929, a conference was held in the office 
of the C. & N. W. concerning the subject matter of the 
letter of Whitney of December 15, 1928 (0. R. C. Ex. No. 
16), at which time there were present, Sargent and Wal- 
liser, representing C. & N. W., Curtis, Berry and Jordan, 
representing 0. R. C., and Whitney, McKirchy, Dugan, 
Jones, Boyle and Gallagher, representing the B. of R. T. 
At this conference representatives of the B. of R. T. set 
forth their reasons in support of the proposed closing of 
the Chicago terminal, and reestablishing conditions as they 
existed prior to the agreement of April 21,1920. The reason 
assigned by the B. of R. T. for wanting to terminate the 
agreement of April 21, 1920 was that it had outlived its 
usefulness. No understanding or agreement was arrived at 
in said conference. (Appellants’ App. 100.) (Emphasis 
ours.) 

22-23. On April 21, 1930, O. R. C. gave written notice to 
carrier of the desire of O. R. C. to have the existing schedule 
agreement rewritten in a separate schedule of the O. R. C., 
applicable only to conductors. (Appellants’ App. 100-101.) 

24. On May 21,1930, the B. of R. T. served notice on the 
C. & N. W. that if it did not accede to the demand of the B. 
of R. T. to terminate the agreement of April 21, 1920, the 
B. of R. T. would go on strike on May 23, 1930. The C. & 
N. W. refused “to close the Chicago terminal to the road 
conductors” but the strike did not occur, and on May 31, 
1930, the C. & N. W. issued the following bulletin: 
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“ Chicago, May 31, 1930. 
“Fred W. Sargent, President, 

“To all Conductors, Trainmen and Yardmen, 

Galena and Wisconsin Divisions: 

“It has come to my attention that a good deal of dis¬ 
cussion has taken place and some uncertainty exists 
concerning the policy of the company with reference to 
maintaining the Chicago terminals as parts of the 
Galena and Wisconsin Divisions. 

“For the purpose of removing any unrest in this re¬ 
spect and to also avoid future controversies on the sub¬ 
ject, I beg to state that it is not the purpose or policy 
of the company to close the Chicago terminals, and 
further that the company will respect and protect all 
the rights of the conductors, trainmen and yardmen 
under the existing contracts as they have been con¬ 
strued and applied since the date of their execution 
down to the present time.” (Board Ex. “E”.) (Ap¬ 
pellants’ App. 101.) (Emphasis ours.) 

25. On October 20, 1930, Whitney, President, B. of R. 
T., protested to Sargent, President, C. & N. W., against 
any separate agreement being entered into between the O. 
R. C. and the C. & N. W., applying to conductors on the 
Galena and Wisconsin Divisions, doing work in the Chicago 
Switching District. (Appellants’ App. 101.) 

26. On October 23,1930, Curtis, President, O. R. C., wrote 
a letter to Whitney, President, B. of R. T., in part, as fol¬ 
lows: 


“Your letter of October 20th with copy of telegram 
to President Sargent of the Northwestern received. It 
appears you still maintain that your organization has 
the exclusive right to represent conductors employed 
on the Galena and Wisconsin Divisions of the C. & N. 
W. Railway as established by agreement executed April 
21, 1920. If, out of all that has been said and written 
regarding the service of employees on these two Divi¬ 
sions, you have not discovered the difference between 
the conditions obtaining thereon, and a disposition on 
the part of our organization to assert jurisdiction over 
yard conductors generally, which seems to be your view, 
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I do not feel that I could say anything further that 
might enable you to discriminate between the two prop¬ 
ositions and I shall not attempt to do so here.” (0. R. 
C. Ex. No. 23.) (Appellants’ App. 101-102.) 

27. On January 16, 1931, Whitney, President, B. of R. 
T., conferred with Sargent, President, C. & N. W., and again 
protested against the C. & N. W. entering into a separate 
agreement with the 0. R. C., applying to conductors in the 
Chicago Switching District, at which time he was advised 
by Sargent that there was no question of the right of the 
0. R. C. to legislate for conductors. (Board Ex. “B”.) 
(Appellants’ App. 102.) 

28. On June 4, 1931, Sargent, President, C. & N. W., 
wrote a lengthy letter, comprising 19 pages, to Berry, Pres¬ 
ident, 0. R. C., and Whitney, President, B. of R. T., in 
which he reviewed the history of the operations under the 
agreement of April 21, 1920, and in part, stated: 

“At the conference January 16, 1931, I advised you 
that there was no question in respect to the right of 
the Order of Railway Conductors to negotiate a sep¬ 
arate agreement applicable to conductors in road ser¬ 
vice.” (Board Ex. “B” p. 1.) 
*•#•••••• 

“In conference Friday, January 16, 1931, in your 
presence, I appointed Messrs. F. Walters, Wm. Wal- 
liser and G. B. Vilas a committee to make a study of 
schedules negotiated with the Conductors’ and Train¬ 
men’s Organizations subsequent to April 21, 1920, and 
specifically as applied to conductors and trainmen per¬ 
forming yard service in the Chicago Switching Dis¬ 
trict, as well as the practice in vogue since November 
16, 1922, in the handling of grievance cases of conduc¬ 
tors and trainmen performing yard service in the Chi¬ 
cago Switching District submitted to the Railway Com¬ 
pany since that date, and to report their findings so 
that I could definitely determine the right of the Order 
of Railway Conductors to represent and negotiate for 
conductors performing yard service in said District. 
On basis of the committee’s report, I find— 
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1. That the Order of Railway Conductors under agree¬ 
ment of April 21, 1920, was given the right to repre¬ 
sent and legislate for conductors performing yard 
service in the Chicago Switching District in the ne¬ 
gotiation and interpretation of rules governing rates 
of pay and working conditions applicable to conduc¬ 
tors performing such service, as well as the handling 
of grievances arising thereunder. 

2. That since April 21,1920, the Order of Railway Con¬ 
ductors has been recognized as having and exercising 
the right to represent conductors performing yard 
service in the Chicago Switching District in the ne¬ 
gotiation of rules and interpretation thereof, and the 
handling of grievances arising under said rules as 
applied to conductors. 

3. That the provisions of Yardmen’s and Switchtenders’ 
Schedule, effective November 16, 1922 did not take 
from the Order of Railway Conductors the right to 
represent and legislate for conductors performing 
yard service in the Chicago Switching District, which 
right was unquestionably given them under agree¬ 
ment of April 21,1920. 

4. That the right given the Order of Railway Conduc¬ 
tors under agreement of April 21, 1920, to represent 
and legislate for conductors performing yard service 
in the Chicago Switching District has been recog¬ 
nized in the negotiation of schedules of wages and 
rules of compensation consummated subsequent to 
that date, as follows: 

(a) Conductors’ and Trainmen’s Schedule, effective 
November 16,1922. 

(b) Yardmen’s Schedule, effective November 16, 
1922. 

(c) Conductors’ and Trainmen’s Schedule, revised 
effective January 15, 1925— 

(d) Car Retarder Operators’ Schedule, effective 
June 1, 1929.” (Board Ex. “B”, p. 7.) 
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1 ‘ The preponderance of evidence proves conclusively 
that the 0. R. C. has been recognized as having the 
right to represent and legislate for conductors per¬ 
forming yard service in the Chicago Switching District 
in the handling of schedule negotiations, grievance 
cases, as well as all matters concerning conductors 
since the agreement of April 21, 1920, and I must hold 
that such right has not been taken away from that or¬ 
ganization through the operation of any agreements or 
contracts.” (Board Ex. “B,” p. 19.) (Appellants’ 
App. 102-104.) 

29. Effective June 5, 1931, a separate agreement was en¬ 
tered into between 0. R. C. and C. & N. W., applying to 
conductors. This agreement contains the following pre- 
able: 

“The following schedule and appendix will govern 
the employment and compensation of Conductors in 
service on the Chicago and North Western Railway and 
subsidiary lines operated, and will supersede all previ¬ 
ous schedules and rulings thereon.” (Board Ex. 
“E”) 


The agreement of April 21,1920 (Board Ex. “A”) is em¬ 
bodied in the agreement effective June 5, 1931 (Board Ex. 
“E”) and appears therein at pages 85 to 88. (Appellants’ 
App. 117-119.) 

The portion of the agreement effective June 5, 1931 gov¬ 
erning yard service performed by road conductors on the 
Galena and Wisconsin Divisions in the Chicago Switching 
District appears therein at pages 89 to 100. (Board Ex. 
“E”.) 

Under said agreement effective June 5, 1931 (Board Ex. 
“E”), the road conductors on the Galena and Wisconsin 
Divisions had the right to change from road service to yard 
service and vice versa, subject to the six months rule (re¬ 
ferred to in Finding of Fact No. 11 hereof), while said six 
months rule was in effect. (Appellants’ App. 104.) 
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30. During the period from June 5, 1931 to August 21, 
1935, the B. of R. T. continued to operate under the schedule 
for conductors and trainmen, entered into jointly by the 
0. R. C. and the B. of R. T., effective November 16, 1922, 
amended effective January 16, 1925 (Board Ex. “D”), and 
the separate schedule of the B. of R. T. for yardmen and 
switchtenders, effective November 16, 1922 (Board Ex. 
* ‘ C ’ ’). (Appellants ’ App. 105.) 

31. Effective August 21,1935, the B. of R. T. entered into 
a separate schedule with the C. & N. W., the preamble 
of said schedule being as follows: 

“The following agreement will govern the employ¬ 
ment and compensation of trainmen in passenger and 
freight service, yard helpers and switchtenders (Chi¬ 
cago Switching District), yardmen and switchtenders 
(outside Chicago Switching District), car retarder op¬ 
erators (Hump Yard, Proviso, Illinois) on the Chicago 
and North Western Railway and subsidiary lines op¬ 
erated, and will supersede all previous agreements and 
rulings thereon.” (Board Ex. “F”.) (Appellants’ 
App. 105.) 

Under the heading, “Yard and Switchtender Service,” 
said schedule (p. 75) states: 

“The following rates of pay, rules and regulations 
apply to yard helper and switchtender service in the 
Chicago Switching District and to all yard and switch- 
tender service outside the Chicago Switching District.” 

Rule 12(e), page 82, provides: 

“(e) Trainmen, Galena and Wisconsin Divisions, 
hold seniority concurrently with yardmen in service 
April 22, 192*0, in the selection of yard helper service 
in the Chicago Switching District. ’ ’ (Appellants ’ App. 
105). 

32. The separate agreement effective June 5, 1931, en¬ 
tered into between the O. R. C. and the C. & N. W., which 
embodies the agreement of April 21, 1920, authorizes road 
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conductors on the Galena and Wisconsin Divisions to do the 
work of yard foremen in the Chicago Switching District, 
but not in any of the other 51 yards outside of the Chicago 
Switching District. The separate agreement effective Au¬ 
gust 21, 1935, between the B. of R. T. and the C. & N. W. 
provides that it “will govern the employment and compen¬ 
sation of # * * yard men (i. e., yard foremen and yard 
helpers) and switchtenders” outside of the Chicago Switch¬ 
ing District, and will govern “yard helpers and switch- 
tenders” inside the Chicago Switching District. (Appel¬ 
lants’ App. 105-106.) 

33. On June 12,1931 (within one week after the 0. R. C.s’ 
separate agreement for conductors became effective on 
June 5, 1931 (Board Ex. “E”)), the B. of R. T. invoked 
the services of the United States Board of Mediation (un¬ 
der the Railway Labor Act of 1926) in an alleged dispute 
with the carrier, involving the right of the B. of R. T. to 
represent the conductors who worked as yard foremen in 
the Chicago Switching District. After said Board had 
made a preliminary investigation and had accepted the re¬ 
quest for mediation, the B. of R. T. on October 20, 1932, 
withdrew its application invoking the services of the Board. 
(Appellants’ App. 106.) 

34. At the time of the invocation of the services of the 
Board by the B. of R. T. on December 6,1935, there was, and 
continuously since that time there has been, in effect, a 
working agreement between the B. of R. T. and the C. & 
N. W., governing the rules, rates of pay and working con¬ 
ditions of all of the yard men and switchtenders in all of 
the 51 yards of said railroad outside of the Chicago Switch¬ 
ing District. In the Chicago Switching District of said rail¬ 
road said agreement governs the rules, rates of pay and 
working conditions of the yard helpers and switchtenders, 
in addition to some 17 yard foremen who have retained their 
employment since April 22, 1920. (Appellants’ App. 106.) 
(Emphasis ours.) 
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35. At all of the times mentioned in Paragraph 34 here¬ 
of, an agreement of like import was and has been in effect 
between the 0. R. C. and the C. & N. W., governing the 
rules, rates of pay and working conditions of all passenger 
and freight conductors in road service on said railroad, in¬ 
cluding road conductors on the Galena and Wisconsin 
Divisions of said railroad, who have the right to do the 
work of yard foremen (conductors) in the Chicago Switch¬ 
ing District pursuant to the provisions of the agreement of 
April 21,1920. (Appellants’ App. 106.) (Emphasis ours.) 

36. The exclusive right to represent the employees of 
said railroad covered by each of said agreements is vested 
in the respective labor organizations by provisions of the 
following import contained in each of said agreements: 

“The exclusive right of the General Committee of 
(the B. of R. T., or the 0. R. C., as the case may be), to 
represent employees coming within the scope of this 
agreement is conceded in the making of contracts, rules, 
rates and working conditions, and the interpretations 
thereon.” (Appellants’ App. 106-107.) 

37. At the time of the hearings before the Board there 
were approximately 1000 yardmen, including foremen, help¬ 
ers and switchtenders on the C. & N. W. outside of the 
Chicago Switching District, 200 helpers and switchtenders 
within the Chicago district, and about 100 conductors per¬ 
forming the work of yard foremen within the Chicago 
Switching District. The great majority, approximately 
95%, of the yardmen outside of the Chicago district and 
the helpers and switchtenders within that district are mem¬ 
bers of the B. of R. T., and it is not disputed that the B. 
of R. T. is the duly designated representative of the craft 
or class of yardmen. There is also no dispute as to the 
right of the O. R. C. to represent the road conductors on the 
C. & N. W. Although there is a dispute between the B. of 
R. T. and the O. R. C. as to whether the conductors perform¬ 
ing the work of yard foremen in the Chicago Switching Dis¬ 
trict fall within the craft or class of yardmen or the craft 
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or class of road conductors, there is no dispute as to who is 
the representative of a craft or class within the meaning of 
the Railway Labor Act. (Appellants’ App. 107.) (Em¬ 
phasis ours.) 

38. The B. of R. T. presented to the Board authorizations 
signed by a majority of the employees of said railroad it 
already represents. In addition, authorizations were signed 
for the B. of R. T. by the individual plaintiffs, Joseph Mc- 
Garry, Otto E. Smith, H. A. Bettin and H. McHart, also by 
C. F. Hester, one of the plaintiffs, who was employed as a 
road conductor, working in the Chicago Switching District. 
On the basis of these authorizations it requested the Board 
to make an investigation or hold an election and make a 
certification in accordance with Section 2 (Ninth) of the 
Railway Labor Act that said B. of R. T. is the duly au¬ 
thorized representative of all the yardmen and switch- 
tenders employed by the C. & N. W., including the road 
conductors doing the work of yard foremen (conductors) 
in the Chicago Switching District. (Appellants’ App. 107.) 
(Emphasis ours.) 

STATUTE INVOLVED. 

The statute involved on this appeal is the Act of Con¬ 
gress approved May 20,1926 (44 Stat. 550-557), as amended 
by the Act approved June 21, 1934 (48 Stat. 1185), known 
as the Railway Labor Act (45 U. S. C. A., Sec. 151). 

The pertinent provisions of the statute, Sec. 2 (Fourth) 
and (Ninth), are included in appellants’ Supplemental Ap¬ 
pendix, p. A. 
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SUMMARY OF ARGUMENT. 

L 

The National Mediation Board, and the Court below 
properly held that the invocation of the B. of R. T. does 
not involve a dispute as to representation within the mean¬ 
ing of Section 2 (Ninth) of the Railway Labor Act. 

The real purpose of the invocation by the B. of R. T. is 
an attempt to take away from the road conductors of the 
Galena and Wisconsin Divisions of the C. & N. W. the right 
to work in the Chicago Switching District which was ac¬ 
quired by the road conductors by virtue of the agreement of 
April 21,1920. 

The invocation of the B. of R. T. does not involve a dis¬ 
pute as to representation among the road conductors work¬ 
ing in the Chicago Switching District under the agreement 
of April 21,1920, because these conductors, together with all 
other road conductors on the C. & N. W., are members of the 
craft or class of conductors. 

The yard foremen, helpers and switchtenders in the 51 
yards on the C. & N. W., outside of the Chicago Switching 
District, who constitute a separate and distinct craft or 
class of yardmen, may not be permitted, under the Railway 
Labor Act, to claim that there is a dispute as to represen¬ 
tation among the road conductors working in the Chicago 
Switching District, who are members of the separate craft 
or class of conductors. 

n. 

The agreement of April 21, 1920 is not in any manner 
in conflict with or violative of the provisions of the Rail¬ 
way Labor Act. 

The agreement of April 21,1920 is valid and binding, and 
has been so recognized in all agreements subsequently 
entered into by the B. of R. T. severally, and jointly by 
the B. of R. T. and the 0. R. C., with the C. & N. W. 

The National Mediation Board properly held that the real 
purpose of the invocation of the B. of R. T. was an effort to 
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terminate the agreement of April 21, 1920 under the guise 
of an alleged dispute as to representation. 

Beginning in 1928, the B. of R. T. by various methods and 
subterfuges, sought to terminate the agreement of April 21, 
1920, including the threat to pull a strike on the C. & N. W. 
if the carrier did not accede to its demand to cancel the 
agreement of April 21, 1920. After having failed in all of 
its other efforts to bring about the termination of the 
agreement of April 21, 1920, the B. of R. T. sought to ac¬ 
complish this purpose by invoking the services of the Na¬ 
tional Mediation Board under the guise of an alleged dis¬ 
pute as to representation under the Railway Labor Act. 

m. 

The agreement of April 21, 1920, reclassified the work 
which formerly had been done by yard foremen in the Chi¬ 
cago Switching District, and made it the work of the road 
conductors on the Galena and Wisconsin Divisions of the 
C. & N. W. 

The conductors of the Galena and Wisconsin Divisions 
who went into the Chicago Switching District under the 
agreement of April 21, 1920, still remained members of the 
craft or class of conductors and their classification con¬ 
tinued unchanged. 

During all of the time that the road conductors are work¬ 
ing in the Chicago Switching District under the agreement 
of April 21,1920, with the right to perform all work which 
formerly had been performed by yard foremen in the Chi¬ 
cago Switching District, the conductors still continue to be 
members of the craft or class of conductors while doing such 
work. 

Under the agreement of April 21, 1920, and all subse¬ 
quent schedules governing rates of pay, rules and working 
conditions of conductors, the work of conductors (foremen) 
in the Chicago Switching District rightfully belongs to the 
road conductors, irrespective of how it is designated in the 
agreements governing rates of pay, or in the railroad time- 
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tables, or the railroad information forms, or how it is re¬ 
ported by the carrier to the Interstate Commerce Commis¬ 
sion. The Board properly held that it was without power or 
authority under the Railway Labor Act to reclassify the 
conductors working’ in the Chicago Switching District under 
the agreement of April 21, 1920, or to reclassify the work 
being done by these road conductors under said agreement. 

ARGUMENT. 

L 

The Court below did not err in sustaining the findings and 
conclusions of the Board that the invocation of the 
Brotherhood of Railroad Trainmen does not involve a 
dispute as to representation within the meaning of 
Section 2 (Ninth) of the Railway Labor Act. 

The evidence before the board, both oral and documen¬ 
tary, clearly establishes that the occupational classification 
of the Galena and Wisconsin Division road conductors who 
perform the work which was formerly performed by yard 
foremen in the Chicago Switching District prior to April 
21,1920, is that of conductors. These Galena and Wiscon¬ 
sin Division conductors are road conductors and are mem¬ 
bers of the craft or class of conductors. They were so classi¬ 
fied prior to April 21, 1920. That classification as conduc¬ 
tors was continued under the agreement of April 21, 1920, 
and they are so classified today. These road conductors 
were represented as such by the O. R. C. prior to April 
21,1920, and they are so represented today. 

The invocation of the B. of T. R. does not involve a dispute 
as to representation among the road conductors performing 
the work in the Chicago Switching District under the agree¬ 
ment of April 21, 1920 for the reason that they, together 
with all other conductors employed in road work on the 
Galena and Wisconsin Divisions, as well as all of the other 
road conductors on the Chicago & North Western System, 
are members of the craft or class of conductors, represented 
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by the 0. R. C., and no one can successfully contend to the 
contrary. 

Baldly stated, the real purpose of the invocation by the 
B. of R. T. is an attempt to take away from the road con¬ 
ductors of the Galena and Wisconsin Divisions, represented 
by the 0. R. C., the right to work in the Chicago Switching 
District, which right they acquired under the agreement of 
April 21, 1920, in consideration of their rescuing the B. of 
R. T. from its hopeless and helpless position existing at 
that time in the Chicago Switching District. 

It is obvious that if the yardmen employed in the 51 yards 
on the Chicago & North Western System outside of the Chi¬ 
cago Switching District, numbering about 1000 men, to¬ 
gether "with the brakemen employed as helpers, and the 
switchtenders in the Chicago Switching District, number¬ 
ing about 200 men, are permitted to vote in an election to 
determine who shall be selected as the representative for 
collective bargaining purposes for road conductors of 
the Galena and Wisconsin Divisions, doing con¬ 
ductors’ (foremen’s) work formerly done by yard 
foremen in the Chicago Switching District, number¬ 
ing about 100 men, these road conductors will be 
completely overwhelmed by the yardmen in the yards 
outside of the Chicago Switching District, and the brake- 
men and switchtenders in the Chicago Switching District, 
no one of whom hold rights as road conductors. Under such 
circumstances, should the board have ordered an election 
under the invocation of the B. of R. T., it would have been 
equivalent to changing the representation of the road con¬ 
ductors doing conductors’ (foremen’s) work in the Chicago 
Switching District, without their consent, and would have 
denied to them the right to choose their own representative 
for collective bargaining under the Railway Labor Act. 

There is no evidence in the record even tending to show 
that there is a dispute as to representation among the road 
conductors doing the work formerly done by the yard fore¬ 
men in the Chicago Switching District. In fact, the only 
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evidence in the record as to this is the testimony of the wit¬ 
ness Dugan, who testified that with its invocation the B. of 
R. T. filed authorizations of many men in each one of the 
51 terminals of the C. & N. W. (Tr., pp. 230-1.) 

This testimony does not show that a single authorization 
was signed by any one of the road conductors working in 
the Chicago Switching District. However, it is stipulated 
as a fact that C. F. Hester, one of the individual plaintiffs, 
a road conductor, who has been working in the Chicago 
Switching District since the agreement of April 21, 1920 
became effective, did sign an authorization for the B. of 
R. T. (Appellants’ App. 91.) This being the state of the 
record, the most that can be claimed by the B. of R. T. is 
that only one road conductor, out of a total number of 100 
road conductors engaged in working in the Chicago Switch¬ 
ing District, evinces any desire to have a change of repre¬ 
sentation for collective bargaining purposes. 

In the light of these facts, and in the absence of evidence 
showing that a dispute does exist, the board properly held 
that there was not involved any dispute as to representa¬ 
tion, within the meaning of Section 2 (Ninth) of the Rail¬ 
way Labor Act. 

The Railway Labor Act, Section 2 (Ninth) (45 U. S. C. A., 
Section 152, Ninth), provides: 

“If any dispute shall arise among a carrier’s em¬ 
ployees as to who are the representatives of such em¬ 
ployees designated and authorized in accordance with 
the requirements of this chapter, it shall be the duty of 
the Mediation Board, * * 

This language of the Act necessarily must be construed 
to apply only to situations where the employees who are 
members of the craft or class are dissatisfied or are disput¬ 
ing as to who shall represent them. The language of the 
Act has no application to a situation, such as that presented 
here, in which the B. of R. T., representing employees who 
are not members of the craft or class of conductors, desires 
that such craft or class be differently represented. 
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The Railway Labor Act does not contemplate that the 
yard foremen in all of the 51 yards of the Chicago & North 
Western System outside of the Chicago Switching District 
who constitute a separate and distinct craft or class, shall 
be permitted to claim that there is a dispute as to who shall 
represent the road conductors doing the work which 
formerly had been done by yard foremen in the Chicago 
Switching District, and who are members of the craft or 
class of conductors, separate and distinct from the craft 
of yardmen. 

Section 2 (Fourth) of the Act (45 U. S. C. A., Section 
152, Fourth), provides: 

“Employees shall have the right to organize and 
bargain collectively through representatives of their 
own choosing. The majority of any craft or class of 
employees shall have the right to determine who shall 
be the representative of the craft or class for the pur¬ 
poses of this chapter. * * 

The foregoing language of the Act clearly limits the 
choosing of representatives to the craft or class. There¬ 
fore, it necessarily results that before the provisions of 
Section 2 (Ninth) of the Act may become operative, it must 
be made to appear by evidence that there is a dispute 
among the members of the craft or class who are entitled 
to choose their representative, as provided in Section 2 
(Fourth) of the Act. 

On the evidence in this case, the board properly denied 
the invocation of the B. of R. T. for an election, for the 
reason that there was no evidence even tending to show that 
the craft or class of conductors doing conductors’ (fore¬ 
men’s) work in the Chicago Switching District are dissatis¬ 
fied with their representation, or that a dispute as to repre¬ 
sentation exists among the members of that craft or class. 

Under the Railway Labor Act the road conductors work¬ 
ing in the Chicago Switching District may not be joined 
in one voting unit with yardmen working in the 51 yards 
of the C. & N. W. outside of the Chicago Switching District 
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in any election to determine the representation of road con¬ 
ductors. 

For all purposes involved in this case the road conductors 
constitute a craft or class separate and distinct from the 
craft or class of yardmen. 

In the case of Brotherhood of Railroad Trainmen, ct al. 
v. National Mediation Board, et al., 88 F. (2d) 757, 66 App. 
D. C., 375, this court said (pp. 759-60): 

“It is not going too far to say that the basic and un¬ 
derlying purpose of the act was to insure representa¬ 
tion in accordance with established custom to those em¬ 
ployees whose interests are involved.” 

At a later point the court said (p. 761): 

“But, as we have seen, the intent of Congress, in 
leaving undefined by the act the personnel of the class 
authorized to choose a representative, was to adopt and 
confirm the grouping as it then was recognized and es¬ 
tablished by mutual agreement of employee and car¬ 
rier.” 

In Brotherhood of Railway and Steamship Clerks, 
Freight Handlers, Express and Station Employees, et al. v. 
Nashville, C. & St. L. Ry. Co., 94 F. (2d) 97 (CCA, 6th Cir., 
1937), Simmons, Circuit Judge, after stating the contention 
of the parties, said (p. 99): 

“It may be deduced from this that there is no conten¬ 
tion that the Board may of its own motion establish 
crafts or classes by arbitrary rulings as to grouping, 
or that the Board is authorized by the statute to ignore 
historical development, the wishes of the employees, 
or other factors material to a determination of the ex¬ 
istence and scope of existing craft or class groups.” 

Since there was no evidence before the board, even tend¬ 
ing to show that there is a dispute among the members of 
the craft or class of road conductors working in the Chicago 
Switching District, the board properly denied the invoca¬ 
tion of the B. of R. T. for an election to determine the repre¬ 
sentative of this craft or class. 
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H. 

The agreement of April 21, 1920 is not in conflict with, or 
violative of, the provisions of the Railway Labor Act, 
but on the contrary, is valid and binding, and the Board 
properly held that the real purpose of the invocation 
of the B. of R. T. was to seek to terminate the said 
agreement. 

Prior to April, 1920, the 0. R. C. represented and legis¬ 
lated for all conductors as a craft or class employed in road 
service by the C. & N. W., and the B. of R. T. represented 
and legislated for all brakemen in road service, and for all 
yard foremen, yard helpers and switchtenders, employed 
by the C. & N. W. 

Prior to and on April 21, 1920 there was in effect be¬ 
tween the B. of R. T. and the General Managers’ Commit¬ 
tee, representing 19 railroads the memorandum agreement 
signed December 20, 1919, to which the C. & N. W. was a 
party, which governed the rates of pay, rules and regula¬ 
tions for yardmen and switchtenders employed in the Chi¬ 
cago Switching District area on the C. & N. W. There are 
12 yards in the Chicago Switching District on the C. & N. 
W., and 51 yards on the other portions of the C. & N. W., 
outside of the Chicago Switching District. There was in 
existence in the Chicago Switching District one General 
Grievance Committee for the B. of R. T., known in sub¬ 
stance, as a “General Committee for the Chicago Switching 
Association.” That general committee had jurisdiction 
over the Chicago Switching area on the 19 railroads, in¬ 
cluding the 12 yards in the Chicago Switching District of 
the C. & N. W., under the memorandum agreement signed 
December 20,1919. (Tr., p. 362.) 

The B. of R. T. general committee on the C. & N. W. 
System represented the yard foremen, yard helpers and 
switchtenders in the 51 yards on the C. & N. W. outside of 
the Chicago Switching District. 

Under the terms of the agreement of April 21, 1920 it 
was mutually agreed between the C. & N. W. and the B. 
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of R. T. that the memorandum agreement between the B. 
of R. T. and the General Managers’ Committee, signed at 
Chicago, Illinois, December 20, 1919 was cancelled, and 
simultaneously it was agreed between the B. of R. T., the 
0. R. C. and the C. & N. W. that said agreement “is turned 
over intact to road men represented by the Order of Rail¬ 
way Conductors and B. of R. T., in so far as it applies to 
yard work as described in Section 5,” and thereafter, the 
Chicago Switching District of the C. & N. W. was operated 
under the terms of the agreement of April 21, 1920. 

In addition to the rules specified in the agreement of 
April 21,1920 between the C. & N. W., the 0. R. C. and the 
B. of R. T., the rates of pay, rules and regulations for yard 
work that existed under the memorandum agreement be¬ 
tween the B. of R. T. and the General Managers’ Commit¬ 
tee, signed December 20,1919, were adopted and made part 
of the agreement of April 21, 1920 to govern the work to 
be performed by the Galena and Wisconsin Division con¬ 
ductors and brakemen in the Chicago Switching District on 
the C. & N. W. 

(a) The agreement of April 21, 1920 is not in conflict 

WITH, OR VIOLATIVE OF, THE RAILWAY LABOR ACT, AND IS 

VALID AND BINDING. 

The terms of the agreement effective as of 6 o ’clock, p. m., 
April 21,1920, signed and approved by the O. R. C. repre¬ 
sentatives for the road conductors, with the representatives 
of the C. & N. W., and signed and approved by the repre¬ 
sentatives of the trainmen (road brakemen), with the C. 
& N. W., are not ambiguous. On the contrary, the meaning 
of the agreement is clear that it reclassified the work which 
formerly had been done by yard foremen in the Chicago 
Switching District, and made it the work of the road men 
on the Galena and Wisconsin Divisions. An analysis of the 
agreement will demonstrate its plain meaning. (See agree¬ 
ment, Appellants’ App. 117-119.) 


27 


Under the first paragraph of the agreement of April 21, 
1920 the agreement of December 20, 1919, governing rates 
of pay, rules and regulations for yardmen and switchtenders 
“is turned over intact” to the road conductors represented 
by the 0. R. C., and to the road brakemen represented by 
the B. of R. T., and applies to the yard work described in 
Article 5 of the agreement of April 21, 1920. 

Article 1 of the agreement of April 21, 1920 divides the 
whole of the Chicago Switching District seniority area into 
two parts. Article 1, Par. (a) defines the portion of the 
Chicago Switching District which is annexed to and made a 
part of the Galena Division. Article 1, Par. (b), specifies 
the portion of the Chicago Switching District which is 
annexed to and made a part of the Wisconsin Division. 

By dividing the Chicago Switching District into two parts, 
and annexing one part to the Galena Division and the other 
part to the Wisconsin Division, the Chicago Switching Dis¬ 
trict ceased to exist as a separate seniority territory. 

Article 1, Par. (c), specifies when and under what con¬ 
ditions the road men of the Wisconsin and Galena Divisions, 
respectively, will be used to man regularly assigned work 
trains, special deliveries and transfers. 

Article 2 provides when back-up service will be manned 
by Galena Division passenger trainmen, and when it will 
be manned by those yardmen who remained in the service 
during the outlaw strike, or who had been excused by proper 
authority, or who reported for service before 7 A. M., April 
22, 1920. 

Under Article 3 certain specified way freight, through 
freight, day freight and passenger and work train service 
is reclassified as road work and paid for at road rates and 
under road rules. 

Under said Article 3 it was agreed that road conductors 
and trainmen (road brakemen), according to their seniority 
rights, and in addition to other road service, would man 
the specified services, reclassified as road service, to the 
exclusion of all other employees. After thus reclassifying 
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the road service, Article 3 of the agreement provides that 
road conductors and trainmen (road brakemen) in transfer 
service will be required to perform switching service there¬ 
tofore required of yardmen. Under the last paragraph of 
Article 3 of the agreement, road conductors and trainmen 
(road brakemen) hold all seniority rights to man the said 
specified services, and in addition, road conductors and 
trainmen (road brakemen) hold seniority jointly with em¬ 
ployees whose seniority is restricted to yard service in se¬ 
lecting positions formerly held by yard foremen or helpers 
in the Chicago Terminal District, other than those specified 
in said article. 

Under Article 4 of the agreement, yard employees who 
remained in service during the unauthorized strike, or who 
were in service on April 21, 1920, or wdio may have been 
excused by proper authority, or who reported for service 
before 7 A. M., April 22, 1920, retain their seniority con¬ 
currently with road men for positions other than those men¬ 
tioned in Articles 2 and 3. 

It will thus be seen that Article 4 of the agreement re¬ 
stricts the yardmen mentioned to strictly yard work, and 
provides that all men employed in train and yard service 
after 7 A. M., April 22, 1920 will be employed as brakemen 
and placed on the seniority roster as road men. 

Article 5 excludes from yard work the back-up and road 
service referred to in Articles 2 and 3. It provides that the 
yard work (to be performed by road conductors and road 
brakemen) shall consist of work theretofore assigned to 
yardmen in the Chicago Terminal District. 

Under Article 1 of the agreement of April 21, 1920, road 
men and yardmen are paid yard rates under yard rules for 
yard work described in Article 5 of the agreement. The 
agreement of April 21, 1920 made applicable to this work 
the rates of pay provided for in the agreement of Decem¬ 
ber 20,1919. 

Under the last paragraph of Article 3 of the agreement 
of April 21, 1920, and the first sentence of Article 4, road 
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conductors and trainmen (road brakemen) hold seniority 
jointly with employees whose seniority is restricted to yard 
service, in selecting positions consisting of yard work there¬ 
tofore assigned to yardmen in the Chicago Terminal Dis¬ 
trict, mentioned in Article 5 of the agreement. 

Article 6 of the agreement provides that senority lists of 
men holding only yard rights will be prepared and added 
to the seniority lists of road men of the Wisconsin and 
Galena Divisions, respectively, showing date of entering 
service, and that such seniority will be enjoyed concurrently 
on yard positions as described in Article 5, exclusive of 
back-up and road service, referred to in Articles 2 and 3. 

In so far as the seniority rights of the Galena and Wis¬ 
consin Division conductors is concerned, the Chicago 
Switching District area, consisting of all yards in the Chi¬ 
cago Terminal District became a part of the seniority ter¬ 
ritory of the Galena and Wisconsin Division conductors, 
under the agreement of April 21, 1920, regardless of how 
that former switching area territory is named or desig¬ 
nated in the railroad timetables, or how the work performed 
is reported by the railroad to the I. C. C. and regardless of 
the title designation of the railroad officials who supervise 
the former Chicago Switching area. 

Under the agreement of April 21, 1920, the work which 
formerly had been done by yard conductors (foreman) in 
the Chicago Switching District was reclassified and became 
the work of the road conductors of the Galena and Wiscon¬ 
sin Divisions. 

There can be no question but that prior to the execution 
of the agreement of April 21, 1920, all road men on the 
Galena and Wisconsin Divisions had rights only on the 
road. Under the terms of the agreement of April 21,1920, 
executed in their behalf by the 0. R. C., their duly chosen 
representative, they acquired rights in the Chicago Switch¬ 
ing District, and undertook and assumed the obligation of 
performing the service which theretofore had been per¬ 
formed by yard conductors (foremen). By undertaking to 
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perform the service in the Chicago Switching District, these 
road men did not thereby relinquish any of their rights as 
road conductors. Since engaging in the performance of the 
service in the Chicago Switching District they have ac¬ 
quired seniority rights in that District, and continuously 
throughout the past twenty-two years such seniority rights 
have been accruing concurrently with the seniority rights 
retained by these men on the road. 

After the agreement of April 21, 1920 became effective 
no men were hired for yard service in the Chicago Switch¬ 
ing District, but all men were hired as road brakemen for 
service on the Galena and Wisconsin Divisions, including 
the Chicago Switching District. 

At the time that the road conductors began the perform¬ 
ance of service in the Chicago Switching District under the 
terms of the agreement of April 21, 1920 there were in the 
Chicago Switching District some 17 yardmen who either 
had not gone out on strike, or who had reported for service 
before 7 A. M., April 22, 1920, the deadline fixed by the 
agreement of April 21, 1920, and these employees retained 
their seniority rights as yardmen. 

At the time that the agreement of April 21, 1921 became 
effective there was in effect the Cleveland Compact, which 
had been agreed to by the O. R. C. and the B. of R. T., 
April 22, 1919. 

Article 2 (e) of the Cleveland Compact, in part, provided: 

“Conductors may not voluntarily relinquish their 
rights as conductors and assert seniority as brakemen, 
without losing their rights as conductors thereby.” 

The foregoing provision did not apply to the 17 yardmen 
who remained in the Chicago Switching District. 

After the road conductors went into the Chicago Switch¬ 
ing District under the agreement of April 21, 1920, they 
learned that there was no distinction between these yard¬ 
men, that is, foremen and helpers, in the exercise of their 
seniority rights as such. (Tr., p. 467-8.) 
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Certain road conductors working in the Chicago Switch¬ 
ing District under the agreement of April 21, 1920, raised 
the question as to whether in the exercise of their seniority 
rights they could elect to remain as brakeman (yard help¬ 
ers), rather than take the position as conductor (yard fore¬ 
man) when called, and thus enjoy the same privilege as the 
17 yardmen in the Chicago Switching District. The issue 
arising out of this controversy was presented to the execu¬ 
tive officers of the B. of R. T. and the 0. R. C. for their solu¬ 
tion, and resulted in the joint letter of Vice President Berry, 
of the 0. R. C., and Vice President Whitney, of the B. of R. 
T., dated December 8, 1920 ( 0. R. C. Ex. No. 2), which is 
in part as follows: 

“Therefore, under the terms of this agreement posi¬ 
tions formerly known as ‘foremen’s positions’ are to be 
filled by conductors, and positions formerly known as 
‘Helper’ positions are to be filled by road brakemen (ex¬ 
cepting that the yardmen who were then in jthe service 
or on proper leave of absence may not be displaced 
by junior roadmen.) 

“As these terminal positions under terms of the 
agreement of April 21,1920, are now filled by roadmen 

the last paragraph of Article 2 of Cleveland Compact, 
reading: 

“ ‘Conductors may not voluntarily relinquish their 
rights as conductors and assert seniority as brakemen, 
without losing their rights as conductors thereby.’ 
applies and this Article with the interpretations which 
have been placed thereon by the Chief Executives of 
these organizations, shall be adhered. 

“It is therefore necessary that conductors exercise 
their seniority as such on all positions in road and Ter¬ 
minal service, including transfer runs and short switch¬ 
ing jobs, on or before December 26, 1920, or suffer the 
penalty provided in Article 2 of the Cleveland Compact. 

“It is held that all positions in the Chicago Switch¬ 
ing District known as ‘Foremen’s positions’ prior to 
April 21, 1920, are now conductors’ positions.” (Ap¬ 
pellants’ App. 95.) (Emphasis ours.) 
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From the foregoing letter it will be seen that both the 
B. of R. T. and the 0. R. C. recognized and decided that the 
road conductors who had gone into the Chicago Switching 
District under the agreement of April 21, 1920, continued 
to be members of the craft or class of conductors, were sub¬ 
ject to, and restricted by, the foregoing provisions of Arti¬ 
cle 2 of the Cleveland Compact, applicable only to road con¬ 
ductors, and did not enjoy the privileges which were exer¬ 
cised by the 17 yardmen in the Chicago Switching District, 
who were not subject to, and restricted by, the foregoing 
provisions of Article 2 of the Cleveland Compact. 

Prior to March 9, 1921 a question arose as to how the 
17 yardmen, protected only for yard service in the Chicago 
Switching District under Article 4 of the agreement of 
April 21,1920, would exercise tlieir seniority rights concur¬ 
rently with the road men. This question was solved by 
joint agreement entered into between the C. & N. W., the 0. 
R. C. and .the B. of R. T., dated March 9,1921, interpreting 
Article 4 of the agreement of April 21, 1920. The agree¬ 
ment of March 9, 1921 clearly recognizes the distinction 
between the yardmen and the road conductors doing the 
work formerly done by yard foremen (conductors) in the 
Chicago Switching District, in this language: 

“Conductors accumulate seniority rights as such 
from date of promotion. Yardmen accumulate rights 
as engine-foremen from date of their employment as 
yardmen, and in view of the fact that the terms ‘con¬ 
ductors’ and ‘engine-foreman’ are synonymous, concur¬ 
rent rights of the positions named for work as engine- 
foreman in the Chicago Terminal District, should be 
based on the date of promotion of a conductor and date 
of employment of a yardman.” (0. R. C. Ex. No. 9.) 
(Appellants ’ App. 95-96.) (Emphasis ours.) 

Since the agreement of April 21, 1920 became effective 
all men employed in the Chicago Switching District are 
employed by the superintendent in charge of road opera¬ 
tions, being hired as brakemen, work up to the higher grade 
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of conductor and work in the yard or on the road, according 
to their own wishes. (Appellants’ App. 96.) 

The work formerly performed by yard foremen (con¬ 
ductors) in the Chicago Switching District having been re¬ 
classified by the agreement of April 21, 1920 as the w'ork of 
the Galena and Wisconsin Division road conductors, under 
that agreement which is valid and binding, such work must 
be continued to be recognized as road conductors’ work. 

(b) Methods and subterfuges adopted by the B. of R. T. 

IN THE ENDEAVOR TO TERMINATE THE AGREEMENT OF 

April 21,1920. 

Having shown that the agreement of April 21, 1920 is 
valid and binding, and that the road conductors of the 
Galena and Wisconsin Divisions working in the Chicago 
Switching District, have the right to be continued as mem¬ 
bers of the craft or class of conductors, and to be repre¬ 
sented by a representative of their owm choosing, w T e next 
proceed to point out the various methods and subterfuges 
adopted by the B. of R. T. for the purpose of endeavoring 
to terminate the agreement of April 21, 1920. 

In the hope of depriving the road conductors of the Gal¬ 
ena and Wisconsin Divisions of the rights acquired by them 
under the agreement of April 21, 1920, the international 
convention of the B. of R. T., held in May, 1928, adopted a 
resolution, w’hich is, in part, as follows: 

“Whereas, on account of the outlaw strike in April 
1920, in the terminals of the C. & N. W. Ry., at Chicago, 
it became necessary, in order that the interest of the 
Brotherhood might be protected to execute an agree¬ 
ment permitting road conductors and brakemen on the 
Galena and Wisconsin Divisions to hold seniority 
rights in the respective yards of this railway company 
at Chicago; and 

“Whereas, Said agreement executed April 21, 1920, 
has fully served its purpose and outlived its usefulness 
* * *.” (O. R. C. Ex. No. 16.) (Appellants’ App. 97.) 
(Emphasis ours.) 
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On July 20, 1928, Murdock, Vice President, B. of R. T., 
wrote Assistant Manager Walliser, C. & N. W., stating in 
part, that the B. of R. T. at its convention had authorized 
its President to assign an officer to deal with the situation 
existing in the Chicago District; that Murdock had been 
assigned for this purpose, and asserted that the B. of R. T. 
had the right to legislate for men employed in yard service, 
stating that the B. of R. T. w*as desirous of giving the C. & 
N. W. absolute continuity of service as applied to foremen 
and helpers in the Chicago District, and stating: 

“We believe that this can only be properly done by 
closing your yards after giving your men now holding 
road and yard rights therein a proper opportunity to 
indicate their preference for the future, as to whether 
they desire to be considered as road or yard men.” 
(0. R. C. Ex. No. 19, p. 2.) (Appellants’ App. 98.) 
(Emphasis ours.) 

The foregoing letter of Murdock reveals the true purpose 
of the B. of R. T. in its effort to terminate the agreement of 
April 21, 1920, and to obtain representation of the road 
conductors performing the service formerly performed by 
yard foremen (conductors) in the Chicago Switching Dis¬ 
trict. It bluntlv states that thev desire to close the vard, 
meaning thereby to close the yard to road conductors, so 
that in order to continue to work in the closed yard the road 
conductors would be required to elect whether they desired 
to become yardmen so that they may be privileged to work 
only in the Chicago Switching District, or whether they 
elect to continue as road conductors and work only as road 
conductors, and thereby be denied the privilege which they 
now enjoy of working either on the road or in the Chicago 
Switching District as they may choose. 

As we have already pointed out in the statement of facts 
in an earlier part of this brief (Ante, pp. 7-13), beginning 
December 15,1928 and continuing to June 4,1931, consider¬ 
able correspondence ensued between representatives of the 
B. of R. T., the O. R. C. and the C. & N. W., and a number of 


35 


conferences were had between the representatives of said 
parties in connection with the efforts made by the B. of 
R. T. to bring about the termination of the agreement of 
April 21, 1920, in addition to the threat made by the B. of 
R. T. to pull a strike on the C. & N. W. unless the carrier 
acceded to the demand of the B. of R. T. that the C. & N. W. 
cancel the agreement of April 21, 1920 and refuse to enter 
into a separate agreement with the 0. R. C., representing 
the members of the craft or class of conductors. 

All of the foregoing correspondence, conferences and 
threat of strike of the B. of R. T. culminated in the refusal 
of the C. & N. W. to accede to the demands of the B. of R. T., 
and on June 4, 1931, Sargent, President, C. & N. W., wrote 
a lengthy letter, comprising 19 pages, to Berry, President, 
0. R. C., and Whitney, President, B. of R. T., in which he 
reviewed the history of the operations under the agreement 
of April 21, 1920, considered the report of the committee 
which he had appointed at the time of his conference with 
Whitney on January 16,1931 (Appellants’ App. 102-4), and 
stated: 

“The preponderance of evidence proves conclusively 
that the O. R. C. has been recognized as having the 
right to represent and legislate for conductors perform¬ 
ing yard service in the Chicago Switching District in 

the handling of schedule negotiations, grievance cases, 
as well as all matters concerning conductors since the 
agreement of April 21, 1920, and I must hold that such 
right has not been taken away from that organization 
through the operation of any agreements or contracts.” 
(Appellants’ App. 104.) (Emphasis ours.) 

Effective June 5,1931 a separate agreement was entered 
into between the O. R. C. and the C. & N. W., applying to 
conductors, including the road conductors on the Galena and 
Wisconsin Divisions, performing yard service in the Chi¬ 
cago Switching District, and embodied the agreement of 
April 21, 1920. (Appellants’ App. 104.) 
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On June 12,1931 (within one week after the 0. R. C. sep¬ 
arate agreement for conductors became effective on June 
5,1931) (Board Ex. “E”), the B. of R. T. made application 
to the United States Board of mediation (under the Rail¬ 
way Labor Act of 1926) concerning an alleged dispute as 
to the right to represent the conductors who work as yard 
foremen in the Chicago Switching District, but this request 
was later w’ithdrawm by the B. of R. T. after the Board had 
made a preliminary investigation and had accepted the 
question for mediation. (Appellants’ App. 10.) 

During the period from June 5, 1931 to August 21, 1935 
the B. of R. T. continued to operate under the schedule for 
conductors and trainmen entered into jointly by the 0. R. C. 
and the B. of R. T., and the separate schedule of B. of R. T. 
for yardmen and sw’itchtenders, effective November 16, 
1922. (Board Ex. “C”.) (Appellants’App. 105.) 

Effective August 21, 1935 the B. of R. T. entered into 
a separate schedule with the C. & N. W. (Appellants’ App. 
105.) 

The evidence before the Board establishes, and each and 
every of the agreements entered into by the B. of R. T. sub¬ 
sequent to the agreement of April 21, 1920 recognizes, the 
validitv of that agreement and the right of the O. R. C. to 
represent and legislate for road conductors on the Galena 
and Wisconsin Divisions, performing the work formerly 
performed by yard foremen in the former Chicago Switch¬ 
ing District. 

The record is replete with evidence winch shows that be¬ 
ginning with the adoption of the resolution at its convention 
in May, 1928, the B. of R. T. by various methods has continu¬ 
ously been striving to bring about the termination of the 
agreement of April 21, 1920. After all of the other efforts 
of the B. of R. T. to bring about the termination of the 
agreement of April 21, 1920 had proved futile, it sought to 
accomplish this purpose by invoking the services of the 
board under the guise of an alleged dispute as to represen¬ 
tation. 


37 


The board recognized the real purpose of the invocation 
of the B. of R. T., and in dismissing the invocation, prop¬ 
erly held: 

“The right of these conductors to do work as yard 
foremen in the Chicago yards was established by agree¬ 
ments of the Brotherhood with the Order of Railway 
Conductors and the railway company. The same agree¬ 
ments also changed the classification of transfer, spe¬ 
cial delivery and work trains from yard work to road 
work. If any reclassifications is to be made either of 
the roadmen or the road work, it is our view that it will 
have to be done by changing the existing agreements 
in accordance with the provisions for their amendment 
or interpretation. The fact that the Brotherhood failed 
in its attempts to secure the desired change by negotia¬ 
tion does not justify the Board in ordering the change 
under the guise of determining a representation dis¬ 
pute.” (Appellants’ App. 15.) (Emphasis ours.) 

m. 

Under the agreement cf April 21, 1920 the work which for¬ 
merly had been done by yard foremen in the Chicago 
Switching District was reclassified, and became the 
work of the road conductors on the Galena and Wis¬ 
consin Divisions, and the Board properly held that it 
was without power or authority under the Railway 
Labor Act to reclassify these road conductors as yard¬ 
men. 

Prior to the agreement of April 21, 1920 all of the road 
conductors on the C. & N. W., including the conductors on the 
Galena and Wisconsin Divisions, were members of the craft 
or class of conductors. By the agreement of April 21,1920, 
the work which formerly had been done by yard foremen 
in the Chicago Switching District was reclassified and be¬ 
came the work of the road conductors of the Galena and 
Wisconsin Divisions. The conductors of the Galena and 
Wisconsin Divisions who went into the Chicago Switching 
District area still remained members of the craft or class 
of conductors, and their classification continued unchanged. 
In holding that the invocation of the B. of R. T. did not 
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involve a dispute as to representation under Section 2 
(Ninth) of the Railway Labor Act, the board recognized 
that it was without power or authority to reclassify the 
road conductors of the Galena and Wisconsin Divisions, and 
group them in a unit with the yardmen in the 51 yards out¬ 
side of the Chicago Switching District in an election to 
choose a representative for collective bargaining. Under 
the agreement of April 21, 1920 all seniority lists previ¬ 
ously established in connection with the operation of the 
Chicago Switching District were abandoned and cancelled. 
The few yardmen (some 17 in number) who did not go out 
on strike, were added to the seniority lists of the road men 
on the Galena and Wisconsin Divisions, respectively, as 
provided in Article 6 of the agreement of April 21, 1920. 
In other words, at the time of the execution of the agree¬ 
ment of April 21, 1920 all the existing yard seniority lists 
w’ere cancelled, and since that time there has been no such 
thing as a yard seniority in the Chicago Switching District. 

Every road conductor of the C. & N. W. doing the work 
of yard conductor (foreman), and every road brakeman do¬ 
ing the work of yard brakeman (helper) in the Chicago 
Switching District has been given road roster seniority 
only. 

The right of the carrier to hire employees for exclusive 
yard work in the Chicago Switching District area was ter¬ 
minated by the agreement of April 21, 1920, and since that 
time only road brakemen have been employed. This is 
definitely established by the last sentence of Article 4 of 
the agreement of April 21, 1920, which is embodied in the 
conductors’ schedule, effective June 5, 1931 (Board Ex. 
“E”) at page 87, which reads: 

“The men employed in train and yard service after 
seven A. M., April twenty-second, 1920, will be em¬ 
ployed as brakemen and placed on the seniority roster 
as roadmen.” (Appellants’ App. 119.) 

These road conductors and road brakemen working in 
the Chicago Switching District area perform all of the work 
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in that area at the rates and under the rules specified in 
their respective agreements applicable to the service per¬ 
formed. Those conductors holding seniority on the Galena 
Division and in the Chicago Switching District area, and 
those conductors holding seniority on the Wisconsin Divi¬ 
sion and in the Chicago Switching District area, did not 
become yardmen by working in the yards in the Chicago 
Switching District, nor is their classification as road con¬ 
ductors changed to that of yardmen under the agreement 
of April 21, 1920, nor in any other manner. Those conduc¬ 
tors are road men, are classed as road men and are members 
of the craft or class of conductors, regardless of the kind 
of conductors’ work they perform, or at which point on 
the Galena or Wisconsin Divisions such work has been per¬ 
formed by them, and regardless of the rates of pay they 
are paid, or the rules that govern when working on the 
road or in the Chicago Switching District, or whether the 
work is performed on the road or in the Chicago Switching 
District. 

No matter what the work of the conductors performing 
the service of former yardmen in the Chicago Switching 
District area may consist of, nor how it is designated in 
the agreements governing rates of pay, or in the railroad 
timetables, or the railroad information forms, nor how it 
is reported by the carrier to the Interstate Commerce Com¬ 
mission, it is, nevertheless, the w r ork of the Galena and 
Wisconsin Division road conductors, and rightfully belongs 
to them under the agreement of April 21, 1920, and under 
all subsequent schedules governing rates of pay, rules and 
working conditions of conductors. 

During all of the time that the road conductors work in 
the Chicago Switching District by virtue of the right of 
seniority as conductors under the agreement of April 21, 
1920, with the right to perform all work which formerly had 
been performed by yard foremen in the Chicago Switching 
District, they still continue to be members of the craft or 
class of conductors while doing such work. 
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In holding that the invocation of the B. of R. T. did not 
involve a dispute as to representation within the meaning 
of the Railway Labor Act, the board recognized that it is 
without power or authority to reclassify the conductors’ 
work being performed by the road conductors of the Galena 
and Wisconsin Divisions in the Chicago Switching District 
for the purpose of authorizing or holding an election to 
determine who is the representative of these road conduc¬ 
tors. 

It is true that yard operations are carried on in the Chi¬ 
cago Switching District area, but the evidence is clear that 
yard service no longer exists in that district separate and 
apart from the Galena and Wisconsin Divisions, for the 
reason that the Chicago Switching District was annexed to 
and made a part of these divisions, and under the agree¬ 
ment of April 21, 1920 the work which formerly had been 
done by yardmen in that territory was reclassified as road 
conductors’ work, and the Switching District ceased to exist 
as a separate seniority territory. 

Since the agreement of April 21, 1920 has been in effect 
this work has continued to be the work of road conductors, 
as distinguished from the yard work being done by the 
yardmen in the 51 yards of the C. & N. W. outside of the 
Chicago Switching District, and from the standpoint of 
seniority, and by reason of the rights acquired by road con¬ 
ductors of the Galena and Wisconsin Divisions under the 
agreement of April 21, 1920, it should be continued as the 
work of road conductors. The agreement of April 21, 1920 
having reclassified the work which formerly had been done 
by yard foremen in the Chicago Switching District, as the 
work of road conductors of the Galena and Wisconsin Divi¬ 
sions, this work rightfully belongs to the road conductors. 
It is not in the same classification as the work belonging 
to the yardmen in the other 51 yards outside of the Chi¬ 
cago Switching District. Neither are the road conductors 
in the same craft or class as the yardmen in those yards. 
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CONCLUSION. 

In conclusion it is respectfully submitted that the court 
below did not err in its findings of fact and conclusions of 
law, and in entering judgment dismissing the complaint of 
plaintiffs, and for the reasons hereinbefore stated, the judg¬ 
ment of the court below should be affirmed. 

Respectfully submitted, 

George P. Hoover, 

John M. Grimm, 

V. C. Shuttle worth, 
Attorneys for Appellee, Order of Railway 
Conductors of America. 
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This is intended as a JOINT Reply to the brief of the 
Board and the brief of the 0. R. C. 

ABANDONMENT by Opposition. 

With the briefs of the Board and of the 0. R. C. not 
even referring to Sections 3 or 5 of the Act, and with the 
“Transfer Work” not so much as suggested in either op¬ 
posing brief, it may fairly be said that those positions have 
been abandoned by the Board and also by the 0. R. C., so 
that the question, even more pointedly, boils down to a sim¬ 
ple one, namely—Is there “A Dispute,” under the Act, in 
the present case? 

Indeed, the Board’s brief, likewise, completely ignores 
the Board’s previous contention that the Tri-Party Agree¬ 
ment forbids there being any determination in favor of the 
Invokers, although the 0. R. C. still clings to that premise. 
With this 0. R. C. contention, we shall deal later herein. 


2 

L 

Is there a Dispute, under the ACT? 

(a) In reply to the 0. R. C.’s brief and that of the 
Board, it is to be noted that, as pointed out in our Oral 
Argument, the Answer of the 0. R. C. specifically raises 
“a dispute” under the Act, by asserting that: 

“it denies that there is a craft of ‘yardmen/ and avers 
that yard conductors (foremen) performing yard serv¬ 
ice in the Chicago Switching District of the Chicago 
and North Western Railway Company are members 
of the SEPARATE craft or class of conductors.”* 

So, too, at page 59 of the Appendix, the 0. R. C. gave 
further emphatic evidence to the existence of “a dispute,” 
by going so far as to deny there is any class or craft as 
“Yardmen”: 

“it denies that yard foremen (conductors) and car re¬ 
tarder operators are members of a craft or class known 
or recognized as ‘yardmen,’ and denies that there is 
any such craft or class as ‘yardmen.’ ” 

And, finally (page 65 of the Appendix), the 0. R. C. 
adds to the existence of “a dispute,” by asserting that— 
even by “custom and practice there is no such craft or 
class as Yardmen. 

(b) In truth, in the instant case, there is not only “a 
dispute,” but there are TWO “Disputes” under the Act, 
namelv: 

« 0 

(1) The Dispute that there is any such class or craft 
as “Yardmen,” and 

(2) The Dispute that these foremen (conductors) are 
of a separate class or craft. 

These two “Disputes” are not merely similar to, but 
are IDENTICAL with the P. & L. E. case in which the 
same Board held there WAS “a Dispute” under the Act. 


# All emphasis, italics and capitals are our own, unless other¬ 
wise stated. 
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Counsel for the Board, in - his oral argument, en¬ 
deavored to brush aside those unchallengeable evidences of 
“a Dispute,’’ by saying that there were no formal plead¬ 
ings before the Board. 

True, but the same—the very same—contentions were 
made, over and over, in the 0. R. C.’s 254 page brief be¬ 
fore the Board. Indeed, the Board’s own Opinion gives 
indisputable evidence that those w-ere the same contentions 
made by the 0. R. C., before the Board.* As but a single 
evidence of this, it is to be noted that in one of the 0. R. C. 
briefs, filed before the Board, April 10t.h, 1939, in this very 
C. & N. W. matter, it is asserted that the 0. R. C. 

“denies that a craft designated as ‘Yardmen’ now ex¬ 
ists or has ever existed at any time. ’ ’ 

This Court, in the P. & L. E. case (in 113 Fed. 2nd at 
top of right hand column of page 532) has recognized there 
is a craft or class of Yardmen, just as the Board had held. 

Also, this Court decided, in the same P. & L. E. case, 
that Yard foremen (conductors) were not a SEPARATE 
class or craft, exactly as the Board had held—top of left 
column of page 533 of 113 Fed. 2nd. 

Thus, the contentions were precisely the SAME in the 
P. <& L. E. as in this C. & N. W. case. 

But the decisions of the Board were exactly opposite 
to each other. 

(c) The brief of the 0. R. C. hinges itself upon a mere 
repetition of what it said in the P. & L. E. case, plus the 
argument that the Tri-Party Agreement changes the situa¬ 
tion. (Page 37-III of 0. R. C. brief) With this—as we 
have said—we shall shortly treat. 

(d) The brief of the Board, however, tries to create 
a different distinction between the P. <& L. E. and the in¬ 
stant case, by saying (at pages 5, 6 and 7 of the Board’s 


* We have furnished to this Court, copies of the Board’s P. & 
L. E. decision and other decisions, as promised in our original brief. 
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brief) that unless the “minority group is claimed to form 
a separate bargaining unit of its own,” there is no Dis¬ 
pute. 

Let us consider this claimed “distinction” which is 
now set up by the Board—set up for the first time in this 
fashion. 

At the very first step, is not that alleged “difference” 
met with the 0. R. C.’s allegation (at App. page 58) that: 

“Yard conductors (foremen) performing yard serv¬ 
ice in the Chicago Switching District of the Chicago 
and North Western Railway Company are members of 
the SEPARATE craft or class of conductors.” 

Does not the 0. R. C. Answer use the precise words 
“SEPARATE Craft or Class,” which is the very test laid 
down by the Board’s brief at bottom of page 6 thereof? 

In the P. & L. E. case, the 0. R. C. contended that the 
almost exactly same number of 100 Yard foremen (con¬ 
ductors) were a “SEPARATE” class or craft. 

In each case, the 0. R. C. claimed almost the same num¬ 
ber of men (about 100), doing the very same yard work, 
namely—Yard foremen (conductors), were of a class or 
craft “SEPARATE” from the Yardmen, and in each case, 
the 0. R. C. claimed, in exactly the same words, that there 
was no class or craft of Yardmen. 

WHERE, THEN, IS THIS DIFFERENCE BE¬ 
TWEEN THE P. <& L. E. AND THE C. & N. W. CASE, 
AS TO THERE BEING “A DISPUTE”? 

(e) In a strained effort to create a “difference,” 
the Board’s brief (at middle of page 6), sets up “a hypo¬ 
thetical situation.” That it is hypothetical, must be ad¬ 
mitted, but that it has any analogy to the case at bar, must 
be denied , for if the Board will apply that same hypothesis 
to the P. & L . E. case, it will come out with the same 
erroneous answer, namely—that there was “NO dispute” 
in the P. d L. E. matter. That necromancy will equally 
defeat the Board’s decision in the very P. <& L. E. case to 
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which it clings and which has been affirmed by the Courts. 

The fundamental weakness in that “hypothetical situ¬ 
ation,” is the fact that in the P. L. E. case, the B. R. T. 
already and identically represented the “Helper” and 
“Switchtender” Yardmen, but not the Yard foremen (con¬ 
ductors). The Yardmen in the P. & L. E., invoked to 
represent ALL Yardmen including the Yard foremen (con¬ 
ductors), exactly as in this instant C. & N. W. case. 

The Board held there was “a Dispute.” 

Then, and only then, did the Board make up the 
“Eligible List” of those entitled to vote in the P. & L. E. 

IF the Board, in the P. & L. E. case, had said—as in 
that “hypothetical” case:—“We are being called upon to 
decide merely as to whether about 100 Yard foremen (con¬ 
ductors) belong in the class or craft of Yard foremen (con¬ 
ductors) or in the class or craft of Yardmen, and since 
that is a decision of but an ‘abstract’ question, we there¬ 
fore have NO Dispute”, then the hypothesis would be 
analogous. In other words, if the Board had put as the 
first step, the deciding into which class those 100 P. & L. E. 
foremen (conductors) fell, then, to be sure, there likewise 
would have been “ no dispute” in the P. & L. E. case. But, 
when—in the P. '<& L. E. matter—the Board rightly first ad¬ 
dressed itself to the question of whether there was “a dis¬ 
pute” and, having found that there was “a dispute,” it 
then proceeded to determine who would be eligible to vote 
and included the Yard foremen (conductors) who had 
been doing Yard work a majority of their time for six 
months theretofore, the Board came out with the correct 
answer and it was affirmed by this Court. 

Why wasn’t the same procedure followed in the pres¬ 
ent case? 

Wkat the Board confusingly urges in its brief, is that 
the Board should put the second step—Eligibility— first 
and thus it will never reach the first step, namely—whether 
there is “a Dispute.” 
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As set forth in (d) hereinabove, there being NO dif¬ 
ference between the P. & L. E. and this C. & N. W., as to 
“a dispute” existing, it is self-compelling that if the Board 
had taken the first step first (as enjoined upon it by Sec. 
2—Ninth) and had rightly held there was “a dispute” in 
this C. & N. W. case, then the Board would have encoun¬ 
tered no real and no hypothetical difficulties thereafter, in 
making up the Eligible List of voters as commanded by 
the Act. 

The same weakness is re-presented at the top of page 
6 of the Board’s brief, but—we submit—a fallacy expressed 
even a thousand times, will not make it correct. 

(f) The Board’s brief concludes (page 7 thereof) 
that: 

‘‘There is no controversy as to the representation of 

any bargaining unit” and, therefore, no dispute. 

Plainly, they wish the words “bargaining unit” to be 
stressed, for that is the Board’s point throughout most of 
its page 7. 

Why—we ask—is there “no controversy as to the rep¬ 
resentation of any bargaining unit” in this C. & N. W. case? 

Have not the 0. R. C. and its members continually be¬ 
fore the Board and now again in their Answer, specifically 
declared that these Yard foremen (conductors) in the Chi¬ 
cago Switching District “are members of the SEPARATE 
class or craft of conductors ”?—App. page 58. 

Constantly, the 0. R. C. has been contending (although 
erroneously) that these men—though regularly doing Yard 
work—are to be classed as ROAD Conductors. 

Surely, the Road Conductors are a “bargaining unit.” 
No one should even doubt that. Why does the Board’s 
brief question it? 

Thus, there IS a dispute between two “bargaining 
units”, notwithstanding their dispute is ill- founded. 

So, here again, this one more tenuously claimed 
“difference” falls of its own weight, for there plainly is 
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“a controversy’’ between two “bargaining units” and 
since—just as in the P. & L . E. —there is “a dispute” under 
Sec. 2—Ninth, it was “the DUTY of the Board to desig¬ 
nate who may participate in the election” and then it was 
“ the DUTY of the Board * # * to certify the organization 
that has been designated,” just as it did do in the 
P. & L. E. 

Instead of performing its DUTY, the Board tried to 
find “distinctions” where there were no differences; it even 
went so far as to say that:— 

“It is admitted by both parties that the Yardmen 
and Switchtenders constitute a craft or class of em¬ 
ployees within the meaning of the Act,” 

despite the above quoted allegations by the 0. R. C. that 
there is no such class or craft as Yardmen, which is the 
precise position the 0. R. C. took—orally and in their 
brief—before the Board as well. Really, how can the Board 
justify this last quoted statement? Isn’t this just one more 
clue to the confused state of the Board? 

(g) And, now, going back to the bottom of page 4, 
page 5 and the top paragraph of page 6 of the Board’s 
brief, it is important to be aware of the hidden-away weak¬ 
ness of those lines. There would be several ways of bring¬ 
ing out into the light, the basic fallacy which lurks in those 
paragraphs, but we believe the method which will be most 
helpful to this Court, is by way of testing them in the light 
of the P. & L. E. situation, for that case and its contentions 
are now “stare decisis.” 

g-(l) Toward the middle of Finding 37 (quoted on page 
4 of the Board’s brief), it is declared that there are “about 
100 conductors performing the work of yard foremen with¬ 
in the Chicago Switching District. ’ ’ 

Not only is the number of 100 almost the very same as 
involved in the P. <& L. E., but—strikingly—those involved 
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in the P. & L. E. were “performing the identical work of 
yard foremen.’’ * 

So, here, the two situations— P. & L. E. and C. & N. W. 
—are “carbon copies” of each other.** 

g-(2) The next words designed to disarm and dis¬ 
tract attention from the Board’s failure to do in this C. & 

N. W. case what it did in the P. & L. E., is the later sen¬ 
tence on that same page 4:— 

“it is not disputed that the B. R. T. is the duly des¬ 
ignated representative of the craft or class of yard¬ 
men.” 

Why the Board says this is not disputed in the instant 
C. & N. W. case, whereas it made no such point in the 
P. <& L. E., is nothing short of bewildering, because, as 
we have painstakingly quoted, the 0. R. C. not only did 
dispute this, but went even further—it denied, in its Oral 
Argument and brief before the Board, just as it now does 
in its Answer in Court, that there is 

“ANY SUCH CLASS OR CRAFT AS YARD¬ 
MEN”—pages 65, 58, 59, 63 of Appendix. 

In view of this, why did the Board make such a state¬ 
ment as above, and why does its brief approvingly quote 
it, at page 4? 

Not only are the above two quoted lines written by 
the Board, in the very teeth of the indisputable denial by 
the 0. R. C. in this C. & N. W. case, but, in addition, 
exactly the same argument and contention was made by the 

O. R. C. in the P. '<£ L. E. case as in this C. & N. W. case.f 


• Last paragraph on page 11 of the mimeographed decision 
of the Board in the P. & L. E. case and first paragraph of this 
Court’s decision in P. & L. E .—113 Fed. 2nd. 

** This will be further evident from the Board’s P. <& L. E. 
Decision. 

t Please see top of right hand column of page 532 and top of 
left column of page 533 of this Court’s P. & L. E. decision in 113 
Fed. 2nd, and (1) and (3) on page 2 of mimeographed copy of 
Board’s decision in the P. & L. E. 
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Why, then, did the Board use the identical 0. R. C. 
contention as proof that there was “a dispute’’ in the 
P. & L. E., and employ it to the very contrary, in the 
C. & N. W. case? 

g-(3) Equally astounding, are the two last lines on 
page 4 and the top ten lines on page 5 of the Board’s brief. 
Here, again, the conjuration performed by the use of inno¬ 
cent-appearing words, makes it uncommonly difficult to ex¬ 
pose :— 

In the P. & L. E. case, the B. R. T. represented the 
Yard Helpers and the Yard Switchtenders. 

In the instant C. & N. W. matter, the B. R. T.— 
identically —represents the Yard Helpers and the Yard 
Switchtenders. 

In the P. & L. E. situation, the 0. R. C. represented 
the Yard foremen (conductors), by reason of the prior elec¬ 
tion to which Mr. Stern referred in his last-week’s argu¬ 
ment before this Court.* 

Exactly the same, in the C. & N. W. matter, the 0. R. C. 
represents the Yard foremen (conductors). 

In the P. & L. E. case, the B. R. T. filed an Invocation 
covering the Yard Helpers (which it then represented), 
covering the Yard Switchtenders (which it then repre¬ 
sented) and covering about 100 Yard foremen (conduc¬ 
tors), which it did not represent.** 


• That election was held on September 28, 1935—about 13 
months before the Court-involved Invocation of October 1935 was 
filed, as evidenced by the bottom line of page 6 and the top two 
lines of page 7 of the mimeographed copy of the Board’s P. & L. E. 
decision, and as further evidenced by this Court’s Opinion toward 
bottom of right column of page 532 of 113 Fed. 2nd. 

** This was in addition to the coverage of the Road Conductors, 
in the same Invocation, but that point concerning the Road Con¬ 
ductors, was, of course, kept apart from the portion of the Invo¬ 
cation covering the Yardmen. The Board found there was “a 
dispute” as to the Road men—with which no one is here or now 
concerned—and also found another “dispute” among the Yardmen 
—with which all are here and now concerned. 
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And, as though they came out of the very same mould, 
the B. R. T., in the instant C. & N. W. matter, filed an Invo¬ 
cation covering the Yard Helpers (which it then repre¬ 
sented)—precisely the same as in the P. & L. E .;—covering 
the Yard Switchtenders (which it then represented)—pre¬ 
cisely the same as in the P. <& L. E.; —and covering the 
100 Yard foremen (conductors) which it did not repre¬ 
sent—precisely the same as in the P. & L. E. 

Now, -with the two situations not merely comparable, 
but actually presenting an “identical equation,” the Board 
—in its “Finding No. 37,” -which is quoted at the bottom 
of 4 and top of 5 of its brief— nevertheless says: 

“there is NO dispute as to who is the representative of 
a craft or class within the meaning of the Railway 
Labor Act”, 

whereas —in the P. & L. E. —it held that those very same 
then Yard Helper and Switchtender representations and 
the same Invocation covering the Yard foremen (conduc¬ 
tors) DID constitute “a dispute as to who is the represen¬ 
tative of a craft or class within the meaning of the Railway 
Labor Act,” and the Board then proceeded to perform 
its further Duty, in the P. <& L. E., by making up the 
“Eligible List” and including therein, the Yard foremen 
(conductors) -who “had spent the preponderant portion of 
their time as such Yard foremen (conductors).” 

Why does the Board and its brief actually challenge 
in the C. & N. W., what it blessed in the P. & L.EA 

g-(4) As further evidence of the fact that the Board’s 
C. & N. W. decision is at variance with its P. & L. E. deci¬ 
sion, we beg the privilege of referring to parts of the pro¬ 
nouncements of this Court, in the P. & L. E. case: 

Mindful of the fact that: (1) the 0. R. C. then had 
an Agreement for representation of the yard foremen (con¬ 
ductors), just as the 0. R. C. has an Agreement in the in¬ 
stant C. & N. W. case, and (2) remembering that the 0. R. 
C. there contended that there was “no such class or craft 
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as yardmen/ ’ exactly as it is doing in the present case, 
and (3) not forgetting that the 0. R. C. was there contend¬ 
ing that the yard foremen (conductors) were a SEPA¬ 
RATE class or craft just as they are contending in this 
C. & N. W. case, this Court said: 

“The question argued is whether the Board’s find¬ 
ing that yard foremen or yard conductors are part of 
the craft or class of yardmen.” * * * 

“in November, 1936, the carrier made an agreement with 
0. R. C. which covered yard conductors” • • * 
“meantime, in October, 1936, B. R. T. applied to the 
Board to settle a dispute, contending that yard con¬ 
ductors, yard helpers, and switchtenders constituted a 
single craft or class and that B. R. T. had been selected 
by the majority of that class.” • • * 

“The 0. R. C. contended that yard conductors were 
a separate craft.” * * * 

“In 1937 the Board * * * found that yard conduc¬ 
tors, yard brakemen or helpers, and switchtenders con¬ 
stituted the craft or class of yardmen. In 1938 it held 
an election for yardmen. A majority voted for B. R. 
T., and in 1939 the Board certified B. R. T. as repre¬ 
sentative of yardmen.” Pages 532 and 533 of 113 Fed. 
2nd. 

This Court affirmed the Board’s finding that in the 
P. & L. E. case, there was “a dispute.” 

Earnestly, we ask why that decision of this Court does 
not equally apply to this C. & N. W. case now at bar? 

Is it not now, a matter of LAW alone, which is here 
involved? Is it not a matter of “stare decisis” ? 

Can not this Court, therefore—here and now—enter a 
basic decree in favor of the Complainants? 

We have, hereinbefore, dealt with the bottom of page 
5, the lower half of page 6 and all of page 7 of the Board’s 
brief, so that we shall not again touch upon those equally 
untenable positions. 

(h) And, now, as to the claimed point (at bottom of 
Brief page 4) that: “No one disputes the Brother- 
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hood’s authority to act as such representative” of the 
class or craft of yardmen, it is to be noted that— exactly 
the same —in the P. & L. E., “No one disputed the Brother¬ 
hood’s authority to act as representative” of the class or 
craft of yardmen, for the 0. R. C. men did not invoke nor 
did they disturb or dispute the authority of the B. R. T. 
to represent the Yardmen in the P. & L. E. The “disput¬ 
ing” was on the part of the employees who favored the 
B. R. T. And that was true in BOTH the P. <& L. E. and 
the C. & N. W. 

So that, here again, the situation is identical —the very 
same in the P. & L. E. and in the C. & N. W. Why, then, 
does the Board try to picture a “difference” here, too? 
Why does the Board say that inasmuch as “no one is 
disputing the right of the B. R. T. to represent the Yard¬ 
men,” there is “NO dispute in this C. & N. W. case, where¬ 
as— exactly the same —in the P. <& L. E. “nobody was dis¬ 
puting the right of the B. R. T. to represent the Yard¬ 
men” and, yet, the Board held there was “a dispute”? 

(i) So, too, in the District Court’s “Findings of Fact 
No. 7” in the Switchman's case, it is equally specifically 
set forth that “no one questioned the right of the Brother¬ 
hood to represent the. Yardmen on the four last mentioned 
lines,” and yet the Board and the District Court held there 
was “a dispute” in the Switchman’s case. Why is it that 
despite this very same test, the Board came to the conclu¬ 
sion that there is “a dispute” in the P. <& L. E. and in the 
Switchman’s case, but used that identical test to arrive at 
the conclusion there is NO dispute in this C. & N. W. case? 

(j) The Pittsburgh and Lake Erie case having been af¬ 
firmed by the District Court, and, in 113 Federal 2nd 531, 
by this Court, and the facts and “dispute” being exactly 
alike (please see the “PARALLEL” at page 48 of our 
Affirmative brief), we submit it is a matter of LAW, which, 
of itself, calls for a reversal and a final decree in this Court, 
in favor of the Invokers. 
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(k) It may be of interest to this Court to know that 
—just as the Mediator or Investigator in the Switchman’s 
case—found (page 1, paragraph 1 of the District Court’s 
“Findings of Fact”), that there was “a dispute,” so, too, 
the Mediator (at the middle of page 6 of the Mediator’s 
Report in this C. & N. W. case) specifically found: 

“THAT A BONA FIDE REPRESENTATION 
DISPUTE EXISTS BETWEEN THE YARD EM¬ 
PLOYEES, WORKING AS SUCH, AS EVIDENCED 
BY 692 AUTHORIZATIONS FROM APPROXI¬ 
MATELY 1235 EMPLOYEES IN THE YARD SERV¬ 
ICE GROUP.” * 

(l) Finally, as to this point of Dispute—so vigorous¬ 
ly raised in the Board’s and the 0. R. C.’s briefs—may we 
ask this Court to look at the lines in the District Court’s 
“Finding No. 10” in the Switchman’s case, where it is 
written: 

“These conflicting claims constituted a dispute 
within the meaning of the Railway Labor Act as to 
who represented the craft or class of yardmen on the 
Railroad Company.” 

So, too, No. 3 of the District Court’s “Conclusion of 
Law” in the Switchman’s case: 

“The finding and conclusion of the Board that all 
the employes of a given craft or class, such as yard¬ 
men, in the service of a carrier may be taken together 
as constituting a proper basis for selecting a represen¬ 
tative in accordance with Section 2, Ninth, of the Rail¬ 
way Labor Act is reasonable, proper and not an abuse 
of discretion and should not be set aside.” 

Do not both of these paragraphs precisely fit the case 
at bar? 


* This is in all-caps at page 17 of the typewritten testimony, 
Vol. 1, filed with this Court. 
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* This is in all-caps at page 17 of the typewritten testimony, 
Vol. 1, filed with this Court. 
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n. 

Does the Tri-Party Agreement Over-ride the Act? 

(a) With this, we have so generously treated in our 
Affirmative brief, it would not be within the province of a 
Reply brief to deal with it by w T ay of mere repetition. 
Therefore we content ourselves with but the following 
observations: 

(b) This Invocation is NOT meant to, and will not 
take from these Road men, the right to do Yard work 
under the Tri-Party Agreement, notwithstanding there is 
such an implication at pages 26, 29 and 30 of the 0. R. C. 
brief. 

(c) This Invocation does NOT seek to take away nor 
even interfere with the Seniority rights of these Roadmen 
in the Yard (nor, of course, on the road)—even though 
the contrary impression appears at page 29 and bottom 
of 38 of the 0. R. C. brief, and could not do so even if 
there were the desire—as pointed out by the late Chairman 
James W. Carmalt, at Appendix page 122, to which we 
respectfully refer this Court. 

(d) This Invocation will NOT and can not —as as¬ 
serted by Mr. Hoover—cause a “closed yard” in the 
Chicago Switching District, because these Road men will 
CONTINUE to have the right to come in and do the des¬ 
ignated Yard work. 

(e) The sole and the only difference this Invocation 
will bring about, is that when these Road men do come 
into the Chicago Yards and do work as Yard foremen 
(conductors) they will—during such work—be represented 
by the Brotherhood, just exactly as in the P. <£ L. E . situa¬ 
tion, because the Amended Act of 1934 creates the NEW 
RIGHT of the MAJORITY to select their OWN repre¬ 
sentative—ONE representative for men working in the 
Yards. 

And why isn’t that fair? 
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Doesn’t the Board’s own Answer, at Appendix page 
52, 

“admit that the Yard foremen have acted as an IN¬ 
TEGRAL PART of the Yard crews within the Chicago 
Switching District of the C. & N. W. Railway Com¬ 
pany and that they have received Yard rates of pay 
and worked under Yard Rules and Supervision'll 

Why, then should there be TWO representatives of 
one yard crew? 

And hasn’t the 0. R. C. itself admitted (at bottom of 
Appendix page 59): 

“that the work done by the ‘foremen’ and by the yard 
foremen (conductors) is practically identical and 
(at Appendix page 60) doesn’t the 0. R. C. “ admit 
that in yard service on railroads generally through¬ 
out the United States and in the Chicago Switching 
District, as well as the 51 yards on the C. & N. W. 
Railway, outside of said Switching District, yard serv¬ 
ice, to all intents and purposes, is practically the 
SAME * • *”? 

Atop of all this, it is to be noted that this Court (at 
page 534 of 113 Fed. 2nd) has held that: 

“foremen and helpers do the same kind of work, the 
foreman working with the helper in the switching 
operations. The work of yard foremen and yard 
helpers is very similar.” 

“Since they do similar work, are largely qualified 
to do the same work and frequently exchange work, 
there is necessarily much community.” 

In view of this Court’s holding, the above admissions, 
and the uncontradicted proof thereof in the Record, why 
can there be any doubt as to the propriety and purpose 
under the Act, of there being but ONE representative for 
the whole group who are actually and regularly doing that 
Yard work, no matter by what name or title they may call 
themselves? (Kindly see last paragraph of page 534 of 
113 Fed. 2nd, and pages 13 and 14 of our Affirmative brief.) 
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Why—as the 0. R. C. so antagonistically says—is 
this Invocation a mere “guise,” when the Act itself gave 
birth to the NEW RIGHT for the MAJORITY to select its 
OWN representative? 

Wliy is there any “subterfuge” in this, as declared at 
pages 18,19, 21, 25 and 33 of the 0. R. C. brief? 

In view of the by-all-agreed fact that this is YARD 
work, and because of the above quoted admissions by the 
Board and by the 0. R. C., and because this is an “Inter¬ 
state Commerce” act, does it not become a matter of 
LAW that the Tri-party Agreement dare not override the 
provision of this Railway Labor Act which gives to the 
employees the untrammeled right to select their OWN 
representative for the whole group actually doing this Yard 
work? This, we fully set forth at pages 8-9 and 10 of our 
Affirmative Brief. 


in. 

Many “Findings” are IR-relevant. 

The Amended Act of 1934 having given this NEW 
RIGHT to vote, not only are the many “Findings” re¬ 
ferred to at page 41 of our Affirmative brief ir-relevant, 
but—we respectfully submit, pages 4 to 17 and 26 to 35 
of the 0. R. C. brief are, likewise, beside the point, SINCE 
June 1934. This we say with no intention of being dis¬ 
courteous to the Opposition, nor technical, either. 

IV. 

As to the District Court’s “Finding No. 7.” 

Neither the brief of the 0. R. C. nor of the Board 
having so much as tried to contradict our Affirmative brief 
pages 41 to 43, concerning the UN-warranted “Finding 
No. 7” made at the request and insistence of the 0. R. C. 
and inserted by the District Court at Appendix page 94, 
it is, we believe, fair to conclude that this, too, has been 
abandoned by the Opposition. 
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If not, may we add only this—that although this 
1 ‘Finding No. 7” attempts to set forth that the Chicago 
Switching District disappeared because, by the Tri-party 
Agreement, it was “divided and made a part of the two 
divisions, namely, the Galena Division and the Wisconsin 
Division/’ this Court will find that not only did the Dis¬ 
trict Court do violence to all of the contrary provisions 
in the Tri-Party Agreement, not only did it close its eyes 
to the 40 or more places where the continued existence of 
the Chicago Switching District is asserted in the Board’s 
Findings and Conclusions and— over and over —in the 
0. R. C.’s own brief, not only did the District Court there¬ 
by over-rule the Board , but—in addition—the District 
Court over-ruled itself, because at the bottom of Appendix 
page 93, only shortly ahead of its erroneous “Finding No. 
7” at page 94, the District Court gave its own recognition 
to the now-existence of the Chicago Switching District, by 
its “Finding No. 5,” which says: 

“The arrangement under which road conductors on 
the Galena and Wisconsin Divisions of said railroad 
are assigned to do yard foremen’s (conductor’s) work 
IN THE CHICAGO SWITCHING DISTRICT has 
been in EFFECT SINCE April 21, 1920.” 

Does this not add another inescapable proof to the 
effect that the Chicago Switching District still DOES EX¬ 
IST and that all the Tri-Party Agreement did was to desig¬ 
nate from which of the two districts the road men were to 
be assigned to do this yard-work in the Chicago Switching 
District? 

Frequently, throughout the 0. R. C. brief (as at middle 
of page 40 thereof), reference is made to the fact that the 
Chicago Switching District no longer exists “as a separate 
SENIORITY territory.” With this we have no quarrel. 
But this is a long cry from the assertion that the Chicago 
Switching District, with its admitted 12 yards, ceased to 
exist, because the Tri-party Agreement itself specifically 
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and carefully provided for the CONTINUED existence 
thereof, as pointed out in Oral Argument and at pages 
42, 41 and 43 of our Affirmative brief. 

“ELIGIBLE LIST” 

The “ELIGIBLE LIST OF VOTERS” is virtually at 

hand, because the Carrier—in response to the request made 

of it—furnished Exhibits (BOARD EXHIBITS I at pages 

709, 710 of the typewritten record now before this Court), 

showing men employed as yard foremen from July 1-1936 

to Januarv 31-1937. 

* 

This was a six month period (after the Invocation), 
which the Board, in other cases, has similarly held to be 
the fair test of work actually done, in order to make up 
“ELIGIBLE Lists.” 

Those Lists give the number of days each of such Yard 
Foremen (conductors) wrere employed in the Chicago 
Switching District, during that period, so that it would 
have been a very simple task for the Board to have found 
which ones of the Roadmen came into the Yards and per¬ 
formed Yard work a preponderant portion of that time. 

CONCLUSION. 

It is respectfully submitted that—as a matter of L A W 
—the ruling of the Board and of the District Court should 
be reversed, because they deprive the Individual Com¬ 
plainants and the Brotherhood, of property rights, of statu¬ 
tory rights and of constitutional rights. 

Respectfully submitted, 

James Metzenbaum, 

Herbert G. Pellen, 

Counsel for the Individual Complainants 
and for the Brotherhood of Railroad 
Trainmen. 


November 19th, 1942. 



